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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9228 


NIAGARA DUPLICATOR CO., INC., Appellant , 

v. 

MALCOLM SHACKLEFORD, Appellee. 


Special Appeal From the District Court of the United States 
for the District of Columbia. 


I 

BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is a special appeal from an order entered into in 
Civil Action No. 28071 in the District Court of the United 
States for the District of Columbia, directing petitioner to 
make copies or photostatic copies of certain books of ac¬ 
count and records, and inspection and examination of same 
for the purpose of verification thereby. 

Jurisdiction is invoked by virtue of an order of this court 
dated May 23, 1946, allowing this appeal. 
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STATEMENT OF THE CASE 

Petitioner is a California corporation, engaged in manu¬ 
facturing machines, with its main offices and factory in San 
Francisco, California. Respondent is an individual resid¬ 
ing in the District of Columbia. 

This is an action for an accounting and money adjustment 
under an agreement dated March 9, 1942, between Niagara 
Duplicator Co., Inc., petitioner, and Malcolm Shackleford, 
respondent, whereby respondent was to act as petitioner’s 
Branch Manager in Washington, D. C., for a fixed compen¬ 
sation and, in addition thereto, a percentage share of the 
net profits after taxes (App. 8). 

Respondent acted as Branch Manager of the District of 
Columbia Branch from March 9,1942, to December 24,1944. 
In accordance with the agreement, petitioner rendered 
statements to the respondent showing the business done by 
the Washington, D. C., Branch for periods March 9, 1942, 
to May 31, 1942, and for the fiscal years ending May, 1943 
and 1944, and for the period June 1, 1944, to December 24, 
1944. Said statements indicate the business done by the 
Washington Branch and the salary and commission due 
and owing to the respondent. 

Petitioner states these statements were true and accurate 
accountings of all business done by the Washington Branch 
and the profits due under the aforesaid agreement and the 
respondent has been paid in full for all money due him 
under said agreement. 

Respondent alleges in his complaint that petitioner has 
“failed and refused ... to render a full, just, true, accurate 
and complete accounting for each of the aforesaid fiscal 
periods,” (App. 4) and demands that such an accounting 
bemiade, as, if made, it “will show an amount due the plain¬ 
tiff far in excess of $2,291.86, the amount paid the plaintiff 
by ; tlie defendant on account of profits due the plaintiff from 
the defendant under said agreement” (App. 5). 

Petitioner discontinued its corporate operations in Wash¬ 
ington, D. C., on March 9, and closed its Washington Office 
on March 15, 1944 (App. 14, 15). 
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After motion by the petitioner to quash service and to 
dismiss were denied, respondent, on August 25, 1945, filed 
a motion for production of books of account and records 
(App. 16). On October 2,1945, the above motion was beard 
by Mr. Justice Goldsboro ugh. The court stated to counsel 
for petitioner that if the petitioner would show that pro¬ 
duction of the books in the District of Columbia would 
interfere with petitioner’s business, the court would enter¬ 
tain a motion to that effect (App. 22, 23). On October 3, 
1945, counsel for petitioner received a telegram from peti¬ 
tioner (App. 17) and on October 5, 1945, the court granted 
petitioner’s motion to stay the order pending receipt of 
petitioner’s affidavit (App. 18, 19). On October 17, 1945, 
the court ruled, as per order herein appealed (App. 28, 
29, 30). 

STATEMENT OF POINTS. 

1. Jurisdiction. It is not alleged that the amount in¬ 
volved is in excess of $3,000, thus excluding the action from 
the District Court of the United States for the District of 
Columbia. 

2. The order is burdensome, unreasonable, oppressive 
and costly to the petitioner. 

3. The order is an abuse of discretion on the part of the 
trial judge. 

4. Motion for production of books, etc., does not comply 
with Rule 34, F.R.C.P., in the following particulars: 

(a) Books and documents were not designated as re¬ 
quired by the rule. See Form 24 F.R.C.P. 

(b) No affidavit showing good cause as indicated in Form 
24 F.R.C.P. was filed. 

(e) The rule demands proof that the books and records 
contain evidence relative and material to the action. 
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SUMMARY OF ARGUMENT. 

1. As the amount involved is not alleged to be in excess 
of $3,000, and, if the petitioner’s position is correct, it will 
be less than $3,000, this court is without jurisdiction as such 
cases are exclusively within the jurisdiction of the Munici¬ 
pal-Court for the District of Columbia. D. C. Code T. 11, 
See. 755. 

2. To comply with the order as issued would compel peti¬ 
tioner to copy or photostat literally thousands of original 
records at great expense to petitioner. At no expense to 
respondent, the respondent continued to burden petitioner 
with excessive costs and expense in the search of records in 
storage, the hiring of an increased accounting staff, in the 
disruption of petitioner’s normal accounting staff, in caus¬ 
ing an interruption of the renegotiation of Government con¬ 
tracts and conferences with officials of the Internal Revenue 
Department, all for the purpose of “fishing” and seeking 
information with which to make out a case against peti¬ 
tioner. Yet, despite the expense and burden cast upon 
petitioner, petitioner has endeavored by every possible 
means at its disposal to supply respondent with all the in¬ 
formation necessary to settle this case without litigation. 

,3. The court has imposed upon the petitioner an order 
that is unreasonable and oppressive. It was within the 
power of the court to exercise its discretion and issue an 
order that is fair and just to both parties. Petitioner has 
constantly asserted its willingness to permit a certified pub¬ 
lic accountant of respondent’s choice to examine its books 
in San Francisco. By the order, respondent is permitted 
to verify the copies or photostats of records submitted by 
the petitioner, by having respondent’s certified public ac¬ 
countant examine petitioner’s books in San Francisco. We, 
therefore, submit that if respondent is entitled to inspect 
any designated and described books or records of petitioner, 
such inspection and examination should be accomplished 
at the home office of the petitioner in San Francisco, and 
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by failure to so order, there has been an abuse of discretion 
on the part of the lower court. 

4. Rule 34 F.R.C.P. requires that in a motion for produc¬ 
tion of books, records, etc., a respondent should describe and 
designate the records required, make a showing of good 
cause by affidavit, and present proof that the records con¬ 
tain evidence relevant and material to the action. Respon¬ 
dent’s motion has failed to comply with the above provi¬ 
sions of the rule. 

ARGUMENT. 

Point I. 

Jurisdiction. Complaint does not allege that the amount 
involved is in excess of $3,000, thus excluding the action 
from the District Court of the United States for the District 
of Columbia. 

The jurisdiction paragraph of the complaint refers to the 
common law and the statutes in the District of Columbia. 
The statutes give to the Municipal Court for the District 
of Columbia exclusive jurisdiction of all civil cases involv¬ 
ing an amount not in excess of $3,000. Nowhere in the com¬ 
plaint does the respondent allege that his complaint for a 
money adjustment involved an amount in excess of $3,000, 
thus excluding the action from the District Court of the 
United States for the District of Columbia. (D. C. Code, 
T. 11, Sec. 755.) 

Point II. 

The order is burdensome, unreasonable, oppressive and 
costly to the petitioner. 

Petitioner corporation, on March 13, 1045, when served 
with process, was in the act of closing its Washington 
Branch Office, having, on March 0, 1045, turned over its 
Washington business to one Don McDonald, independent 
owner of Niagara Duplicator Sales and Service (App. 14, 
15). The representative of the petitioner in Washington, 
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D. C., closed out its office and departed for San Francisco 
on March 15,1945. All books and records of account of the 
petitioner are kept in its main office in San Francisco. 

The respondent, in his complaint, alleges that the gross 
business of the petitioner in the Washington Branch for 
the period March 9, 1942 to December 24, 1944, was not 
less than $442,316.05; that petitioner paid respondent on 
account of profits $2,291.86; that petitioner has failed and 
refused to render to respondent a full, just, true, accurate 
and complete accounting of business done by the petitioner 
in the District of Columbia, and that an accounting as de¬ 
manded “will show an amount due the plaintiff far in ex¬ 
cess of $2,291.86.’ ’ 

Petitioner in its answer says that it has rendered a true 
and accurate accounting of all profits due under the agree¬ 
ment with respondent and that respondent has been fully 
paid, all moneys due respondent. 

Thus, we have a statement and a flat denial—but where 
in the complaint or the record to date does respondent pre¬ 
sent any information as to why or how much money may 
be due him? The answer is simple: He does not know. 
Respondent is fishing. He seeks to escape the necessity 
of describing and designating the information he desires 
but asks for copies or photostats of all of the books and 
records, thus casting the burden on the petitioner of deter¬ 
mining at its peril what ought to be produced. Books and 
reedrds are not subject to inspection for the mere reason 
that they will be helpful in supplying a clue whereby evi¬ 
dence may be gathered. Respondent has statements fur¬ 
nished by petitioner of all business done by petitioner in 
the Washington Branch. Respondent should be able to in¬ 
form petitioner wherein those statements appear to bo in 
error. Rule 34 is not intended for use as a dragnet on anv 
fishing expedition. 

Schuricht v. McNutt & Willis, 26 F. (2d) 3SS; 

U. S. v. Aluminum Co. of America, 1 F.R.D. 62; 

Beeler v. Shoemaker, 80 F. (2d) 713; 

Mobile Gas Co. v. Patterson, 2SS F. SS4; 

Weltz v. Coute, 29 F. Supp. 2. 
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To comply witli the order as issued would compel peti¬ 
tioner to copy or photostat literally thousands of original 
records. All of the original entries of sales made and ex¬ 
penses incurred in connection with the operation of the 
Washington Branch are contained in the general books of 
account of petitioner in San Francisco (App. 18). There are 
no original entries set forth in any separate set of books 
for the Washington Branch. To provide the data demanded 
in the order is not only unreasonable, vexatious and oppres¬ 
sive, but is an almost impossible task. 

In a sincere effort to comply with the order of the lower 
court without incurring the great expense of copying or 
photostating the records, and with the purpose of supplying 
the respondent with any and all information he might 
desire, despite the fact that respondent would not, until 
January 16,1946, indicate or advise petitioner of the nature 
of the information desired, petitioner, in an effort to prove 
to respondent that there were no moneys due respondent, 
or, if the respondent could, by an analysis of the records, 
prove that he was entitled to any moneys, petitioner would 
settle without further litigation, petitioner took the fol¬ 
lowing steps: 

1. Petitioner requested, and the lower court granted, ex¬ 
tensions of time to March 17,1946, to comply with the order 
and this court granted extensions of time for filing a spe¬ 
cial appeal to March 15, 1946. 

2. In an effort to show the respondent the basis for its 
previous reports furnished regarding the business done in 
the Washington Branch, petitioner sent to Washington a 
general ledger and an accounts receivable ledger containing 
the record of the business done in the Washington Branch 
for the period in question. These records were delivered 
to counsel for respondent on October 9, 1945, prior to sign¬ 
ing of the order appealed from. An examination of these 
records by respondent and his counsel proved to be unsatis¬ 
factory to them and they made requests for additional in¬ 
formation. 





8 


3. On November 20, 1943, counsel for petitioner supplied 
counsel for respondent detailed information in reply to a 
request made by respondent. 

4. On December 5, 1945, counsel for respondent again 
requested certain detailed information, and although ob¬ 
taining this information required almost a major audit, said 
information was forwarded. 

5. On December 19,1945, in a conference between respon¬ 
dent and his counsel and counsel for petitioner in an effort 
to determine the information desired by respondent, the 
respondent refused to advise wherein they believed respon¬ 
dent was entitled to any money, or give any information in 
their possession which would assist petitioner in furnishing 
further data. 

6..On January 12, 1945, petitioner furnished respondent 
with detailed information in an analysis of one of the major 
items criticized by the respondent. 

t 

7. In an effort to obtain definite information from re¬ 
spondent as to what data he desired to be furnished by peti¬ 
tioner, and, to make a sincere effort to supply such data, 
if possible, in order to avoid the excessive burden and ex¬ 
pense of complying with the order of the lower court, the 
Treasurer and Chief Accountant of the petitioner corpora¬ 
tion came to Washington, D. C., and on January 16, 1946, 
at a conference attended by respondent, counsel for peti¬ 
tioner and respondent, a certified public accountant repre¬ 
senting respondent, and the Treasurer of petitioner cor¬ 
poration, a definite statement of data desired by respondent 
wa* determined and petitioner’s Treasurer agreed to pre¬ 
pare and forward said data. 

8. On January 22,1946, counsel for respondent forwarded 
to counsel for petitioner a copy of the information re¬ 
quested by the certified public accountant as a result of the 
conference on January 16, one copy having been forwarded 
direct to the petitioner at San Francisco. This request was 
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a detailed breakdown by tbe certified public accountant for 
respondent and included information desired in order to 
determine tbe amount, if any, due respondent. All infor¬ 
mation requested was supplied by petitioner with the ex¬ 
ception of three items, which petitioner believed respon¬ 
dent was not entitled to, namely, (1) complete audit report 
of petitioner’s entire business for the years ending May 
31, 1942 to 1945, inclusive; (2) a summary of the cost of 
manufacture of items sold during the periods involved; and 
(3) an over-all statement of profit and loss of the petitioner 
for periods involved. Petitioner denied the right of re¬ 
spondent to possess this information as a complete audit 
and an over-all statement of tbe profit and loss of all busi¬ 
ness of the petitioner was of no concern to respondent and 
respondent was not entitled to the cost of manufacture, as 
he was operating under a dealer’s contract and, therefore, 
was concerned only with the dealer’s price. 

9. On April 11, 1946, the final data requested by respon¬ 
dent was delivered to respondent with the following excep¬ 
tion of data for the period of March 9, 1942, to May, 31, 
1942, which data was delivered to respondent on May 20, 
1946, together with a profit and loss statement for the same 
period. 

10. In addition to the above, numerous telegrams, letters 
and long distance telephone conversations with petitioner 
in San Francisco were made, with the view of expediting 
the forwarding of information to the respondent. 

11. From May 1, 1946, to date, the petitioner has been 
requesting a conference with counsel for respondent to de¬ 
termine his conclusions based upon data furnished. The 
only reply has been—furnish manufacturing cost of ma¬ 
chines—a request already denied by reason that respondent 
is a dealer. 

At no expense to respondent, he continued to burden pe¬ 
titioner with excessive costs and expenses in search of rec¬ 
ords in storage and hiring of an increased accounting staff, 
in the disruption of petitioner’s normal accounting staff, in 
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causing interruption of the renegotiation of government 
contracts and conferences with officials of the Internal Reve¬ 
nue Department, all for the purpose of seeking information 
to make out a case against petitioner. 

Fox v. House, 29 F. S. 673. 

Norton v. Cooper-Jarrett, 1 F. R. D. 92 (D. C. N. D. 
X. Y.) 

Sonkem-Galcmba v. A. T. & S. F. R. R. To., 30 F. 

(2d) 936 (D. C. W. D. Mo.) 

Williams et al. v. Green Ray & Western Ry . Co., .... 

U. S.,14 L. W. 4076, decided Jan. 7, 1946 

F. R. C. P. Rules 1 and 45 (b). 

Respondent should not be permitted to compel petitioner 
to go to great trouble and expense to provide such infor¬ 
mation and the cost will be excessive. 

Petitioner corporation ceased doing business in the Dis¬ 
trict of Columbia on March 9, 1945. All of its books and 
records were then and now are in its San Francisco Office. 
If these records were within the jurisdiction of the District 
of Columbia, there is no question regarding the right and 
power of the court to order their production. Rule 1 of 
F. R. C. P. requires that the rule shall be construed to se¬ 
cure a just, speedy and inexpensive determination of every 
action. Certainly, the respondent has no right to subject 
the petitioner to great cost before there is any judgment 
against him, Sonkcrn-Galemba v. A. T. <St S. F. R. R. Co., 
supra, without adequate provision for petitioner’s expense, 
Norton v. Cooper-Jarrett, Inc., supra. Fox v. House, supra. 

The record, on App. 22, indicates that the court, in re¬ 
sponse to petitioner’s request for a bond, stated that it 
would entertain a motion to that effect at a later time. 
These books being out of the District of Columbia, secon¬ 
dary evidence to prove their contents is admissible in this 
jurisdiction. 

Petitioner has signified to the lower court its willingness to 
give any reputable certified public accountant full and com¬ 
plete access to the books and records of the petitioner cor¬ 
poration at its office in San Francisco for such examination 
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as respondent may request. If the statements furnished by 
petitioner are not accurate, this could readily be determined 
and without serious interference with petitioner’s affairs 
and at a minimum expense. Should respondent make such 
an examination of petitioner’s books in San Francisco and 
thereby determine that petitioner is in error and that money 
is actually owing- by petitioner to respondent, it can be un¬ 
equivocally stated that if such determination is definitely 
proved by the books of the petitioner, money will be paid 
to the respondent and the litigation will end. If petitioner’s 
books cannot substantiate the allegations of the respondent, 
then there is no reason for compelling the petitioner to go 
to the great expense of copying or photostating voluminous 
records demanded in the order. 

At the conference in Washington on January 16, 1946, 
above referred to, the certified public accountant, repre¬ 
senting the respondent, stated that in his opinion the best 
solution would be to have the books examined in San Fran¬ 
cisco, by a certified public accountant designated by the 
respondent. 

This case is not one involving a liquidated sum. Had the 
respondent stated that the petitioner owed a stated amount, 
the question of interference with the internal affairs of a 
foreign corporation, the question of an accounting and pro¬ 
duction of books, would not have arisen. The lower court 
having decided that petitioner was doing business in the 
District of Columbia at the time of process and thus having 
jurisdiction of the parties, it would have resulted in a simple 
transitory action which would be tried in the District of 
Columbia on its merits, and petitioner afforded an oppor¬ 
tunity to present its defense at trial. In the present situa¬ 
tion, the respondent is imposing upon the petitioner and 
the trial court has issued an order which is unreasonable 
and oppressive and should be reversed or modified. 

From the above, petitioner respectfully contends that the 
court below erred in ruling that the petitioner produce 
copies of photostats “of all entries contained in its books 
of account and records relating to all and any business 
done by said defendant’s Washington, D. C., branch office, 
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or in anv wav affecting the determination of the amount 
due the plaintiff” and “in any way interrelating and af¬ 
fecting the determination of the amount due the plaintiff.” 
The court, in construing “in any way interrelating and af¬ 
fecting” stated on App. 27, “All that means, sir, is this: 
That in any matter which bears upon the question as to 
whether or not this indebtedness has been paid—alleged 
indebtedness has been paid—should be photostated. That 
is all it means, so far as I can see,” and again on App. 27 
the court states, “I do not think it necessary to copy all 
the books at all. I think thev can do it in a way to get the 
stuff he wants.” 

It might be presumed that your petitioner should have 
been able to produce data agreed upon by the above re¬ 
ferred to conference on January 16 within a short time. 
Several factors refute this presumption, namely: The data 
requested had to be traced through old invoices and a vo¬ 
luminous number of old original records; the accounting 
division of petitioner is small, as this is not a large corpora¬ 
tion ; the accounting division was at the same time engaged 
in the review of accounting records in connection with re¬ 
negotiation of war contracts, in the termination of its air¬ 
craft business, in the preparation of data for Internal Reve¬ 
nue Bureau concerning past taxes; and, in the meantime, 
was being subjected to a machinists strike which required 
many conferences on the part of the Treasurer and Chief 
Accountant. The data requested has been forwarded to the 
respondent. However, if this should prove unsatisfactory 
to the respondent, we remain in the same position that we 
were on October 17, 1945, and all of the effort to comply 
with the order will have gone for nought. 

That the attempt to comply with the court order and the 
respondent’s request for information has been burdensome, 
unreasonable, oppressive and costly to the petitioner is 
evidenced by the following affidavit submitted by petitioner 
at the request of counsel for petitioner: 

“L. G. van R. Breitner, being duly sworn, deposes and 

says: 
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“1. That he is Secretary-Treasurer of Niagara Dupli¬ 
cator Co. 

“2. That, in connection with the action of Malcolm 
Shackleford versus Niagara Duplicator Co. in the 
District Court of the United States for the District 
of Columbia, known as Civil Action Number 28,071, 
deponent personally prepared and/or supervised 
the preparation of certain copies of entries con¬ 
tained in defendant’s books of account, as re¬ 
quested by plaintiff’s attorney. 

“3. That, in connection with the action mentioned here¬ 
inabove, deponent journeyed to Washington, D. C. 
from San Francisco, California in January 1946 
for the purpose of conferring with plaintiff’s at¬ 
torney and plaintiff’s accountant, to determine 
what further copies of entries or other information 
plaintiff required to prepare his claim. 

“4. That, subsequently, deponent personally prepared 
and/or caused to be prepared and/or supervised 
the preparation of further copies of entries con¬ 
tained in defendant’s books of account and person¬ 
ally prepared detailed schedules of additional in¬ 
formation supporting such entries, all as requested 
by plaintiff’s attorney and plaintiff’s accountant. 
“5. That all the work and/or actions enumerated 
hereinabove were done and/or performed in satis¬ 
faction of the court order dated the 17th day of 
October, 1945 issued in connection with this action. 
“6. That the total expense incurred for the prepara¬ 
tion of the data enumerated hereinabove, excluding 
attorney fees and court costs, up to this date is 
$2287.46 (Two thousand two hundred eighty seven 
and 46 GOO dollars). 

(Signed) L. G. Van R. Breitner. 

Sworn to and subscribed 
before me, a notary public 
in and for the city and county 
of San Francisco, California 
on the 5th day of August, 1946 A.D. 

(Seal) Ella Cook Kelly 
Notary Public 

in and for the City and County of San Francisco, 

State of California. 

My Commission expires December 23, 1948.” 
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That should the data already supplied respondent by peti¬ 
tioner be unsatisfactory to respondent and the petitioner 
be required to comply with the order, an additional expense 
of not less than $2,000 will be imposed upon petitioner, as 
shown by the following; affidavit: 

“L. G. van R. Breitner, being- duly sworn, deposes and 

savs: 

* 

“1. That he is Secretary-Treasurer of Niagara Dupli¬ 
cator Co. 

“2. That, during the period named in the action in the 

; District Court of the United States for the District 
of Columbia by Malcolm Shackleford, plaintiff, 
versus Niagara Duplicator Co., defendant, also 
known as Civil Action Number 2S,071, the entries 
and records relating to the business done bv said 
defendant’s Washington, D. C., branch office were 
intermingled with and part of all other entries and 
records in defendant’s books of account and files. 

“3. That, in order to comply literally with the court 
order issued in the above named action on October 
17th, 1945, it would be necessary to make copies of 
or photostats of all books of account, records, 
vouchers, etc. from March 9th, 1942 to December 

f 24th, 1944 consisting of thousands of pages. 

“4. That, in deponents opinion, the estimated cost for 
the selection and preparation for copying of such 
entries, records, books, vouchers, etc. would be not 
less than $3000.00 (Three thousand dollars). 

“5. That, in deponents opinion, the estimated cost of 
having copies made or photostat copies prepared 

i of such entries, records, books, vouchers, etc. 
would be not less than $2000.00 (Two thousand dol¬ 
lars). 

i‘6. That preparation of such copies would consume a 
period of not less than three months and that such 
work would seriously interfere with the orderly 
conduct of defendant’s business. 

(Signed) L. G. Van R. Breitner. 
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“Sworn to and subscribed 
before me, a notary public 
in and for the city and county 
of San Francisco, California 
of the 5th day of August, 1946 A.D. 

(Seal) Ella Cook Kelly 
Notary Public 

In and for the City and County of San Francisco, 
State of California. 

My Commission Expires December 23, 1948. 

Point III. 

The order is an abuse of discretion on the part of the trial 
judge. 

The lower court, in its approach to the motion of respon¬ 
dent to produce books may be shown by the Excerpts from 
Proceedings (App. 19 to 28) to have been first determined, 
then mixed and uncertain, but throughout, a real desire to 
arrive at a “practical solution” of the question. 

The court referred to it as a “practical question” (App. 
20, 21, 28). 

The court thought that respondent should get the infor¬ 
mation he desired by examination of petitioner’s records in 
San Francisco (App. 20, 21), where the court stated: 

“The court is inclined to retain personal jurisdiction 
of the case and let the plaintiff go to California.” 
(App. 21) 

This opinion was apparently based upon the court’s state¬ 
ment, “I do hesitate to bring these books in here.” If it is 
true that the books were necessary for the conduct of its 
business (App. 22), and that “These records not only hold 
the records of your client’s affairs but of other business, 
and they have to have access to them constantly, and for 
them to take them from California and bring them here 
would be a serious business impediment.” (App. 20) And 
again, “The only thing the court is disturbed about is 
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whether or not they will have to stop business out there 
because of the books. There is no use talking about any¬ 
thing else, because that is all I am interested in.” (App. 
22) And “It is sometimes a question of relative conveni¬ 
ence.” (App. 22) 

Again, the lower court refers to its lack of knowledge of 
bookkeeping (App. 24, 25), and that on a question of book¬ 
keeping “I do not feel competent to pass upon it” (App. 
27), and the court doubts the practicability of its proposed 
solution when it says, “If it knew more about bookkeeping 
... I could probably rule with some degree of intelligence. 
The difficulty is that I do not. I do not know whether the 
suggestion that I am about to make is a practical one or 
not, for that reason.” (App. 24) The court then suggested 
as a solution that the books of the petitioner be “photo¬ 
stated and an affidavit is made by an officer of the company 
that the photostats are true photographs of the company 
books, in so far as this agency is concerned ...” (App. 
24, 25) 

When counsel for petitioner pointed out to the court that 
production of the books might stop its business until return 
of the books (App. 23), the court said that if “the defen¬ 
dant is going to be seriously embarrassed, it will be your 
dutv to call mv attention to it, and will be the court’s dutv 
to hear you very carefully.” (App. 23) 

On October 9, 1945, counsel for petitioner presented to 
the court an affidavit of petitioner (App. 23, 24) pointing 
out that the presentation of the books in the District of 
Columbia would seriously impair the activities of the peti¬ 
tioner. It was then that the court abandoned its original 
opinion of causing respondent to go to San Francisco for 
examination of the books and sought to find “a practical 
solution.” 

When the court, for the third time, stated that the re¬ 
spondent should go to San Francisco (App. 21), counsel for 
respondent stated that respondent could not do that, that 
he did not have the money to go there, that respondent 
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would have to £>o personally and take with him an account¬ 
ant and his attorneys. (App. 22) This attitude of respon¬ 
dent is not only absurd but inconsistent with his own posi¬ 
tion. It is absurd because if respondent knows what he 
wants, if he has any knowledge of how or when the plaintiff 
has withheld any money to which he thinks he is entitled, 
respondent can give instructions to a San Francisco certi¬ 
fied public accountant of his own choosing and approved 
by the court, and that certified public accountant can exam¬ 
ine the petitioner’s books in San Francisco to his heart’s 
desire, without the presence of respondent or his attorneys. 
Plaintiff has assured respondent and the court that these 
books would be available at its home office for that purpose. 
(App. 19, 24, 25, 26 and 27) It is inconsistent, in that the 
order provides that if the respondent is not satisfied with 
t lie data furnished by petitioner, then the petitioner is 
“ordered and directed to permit an accountant selected by 
the plaintiff ... to inspect, examine the books of account 
and records of the said defendant, for the purpose of veri¬ 
fying the aforementioned copies thus furnished by the said 
defendant ... at the office of said defendant located at 
128 Main Street, San Francisco, California.” This “quali¬ 
fication” was demanded by counsel for respondent when, 
at App. 26, he said, “plus the right . . . to us to send in an 
accountant to verify what they have given us.” Why, we 
ask, if respondent intends to doubt the accuracy of peti¬ 
tioner’s data and send an accountant to make his own check 
on plaintiff’s figures, why not compel respondent to send 
that accountant in the first place, rather than impose upon 
petitioner this burden and expense of attempting to satisfy 
t he respondent that our records are accurate and correct, 
when, in fact, respondent will not accept our figures. 

To comply with this order by photostating all of the 
records applicable to this litigation, respondent would have 
no more information than that already forwarded by peti¬ 
tioner to respondent, with the exception of items to which 
we contend he is not entitled, namely, manufacturing cost 
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of items sold and an audit report of the plaintiff’s entire 
business for the years in question. 

'When counsel for petitioner stated to the court that he 
did not think the suggested solution was unreasonable 
(App. 25) it was with the idea that the records initially 
furnished respondent would be checked, sworn to and cer¬ 
tified by petitioner to be correct. It was said with the idea 
that, respondent would cooperate with the petitioner in an 
effort to find a satisfactory solution, rather than impose 
upon petitioner the unreasonable, oppressive and expensive 
burden of demanding records and refusing, until January 
l(i, 1946, to advise petitioner of the nature of the informa¬ 
tion desired. And it must be borne in mind that all this 
time, respondent had in his possession complete records of 
what he contended was the business of the plaintiff in the 
District of Columbia for the period in question. 

Compliance with this order is, in effect, a demand to pro¬ 
duce by proxy the books and records of a foreign corpora¬ 
tion which are not within the District of Columbia, and 
never were in the District of Columbia, and that such a 
demand would be an interference with the internal affairs of 
the petitioner corporation cannot be denied. That Mr. Jus¬ 
tice Goldsborough recognized this fact is evidenced bv his 
first repeated opinion that the respondent should have the 
books examined in San Francisco, both before and after 
having examined the affidavit of the petitioner. 

The citations in the note to the opinion in Williams et al. 

v. Green Bay & Western Railway Co., -U. S. -, 14 

L. W. 4076, decided January 7, 1946, clearly point out the 
hardship, vexatiousness, oppression and unfairness that 
may be imposed upon “one of the suitors in permitting the 
choice of a forum which is not the natural or proper forum 
either on the ground of convenience of trial or the residence 
or domicile of parties, or of its being either loevs contractus, 
or locus solutioncs , then the doctrine of forum non con¬ 
veniens is properly applied. 
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In Moss v. Missouri, 308 U. S. 1, 19, 84 L. E. 3, 10, Mr. 
Chief Justice Hughes, in speaking of the need of exercise 
of a sound discretion, said: 

“We have observed that the broad statement that a 
court having jurisdiction must exercise it (See Cochom 
vs. Virginia, 6 Wheat. 264, 404, 5 L. E. 257, 291) is not 
universally true, but has been qualified in certain cases 
where the court may, in their discretion, properly with¬ 
hold the exercise of jurisdiction conferred upon them 
when there is no want of another forum (cases cited). 
Grounds for justifying such a qualification have been 
found in considerations of convenience, efficiency, and 
justice applicable to particular classes of cases. Rogers 
vs. Guarantee Trust Co., 288 U. S. 123, 77 L. E. 652, 
53 S. Ct. 295, 89 A. L. R. 720. Reasons not less cogent 
point to the need of the exercise of a sound discretion 
in order to protect this court from an abuse of the op¬ 
portunity to resort to its original jurisdiction in the 
Enforcement by the states against citizens of other 
states.” 

In International Shoe Co. v. State of Washington, - 

U. S.-, 14 L. W. 4032, decided December 3, 1945, the 

court, speaking through Mr. Chief Justice Stone, said: 

“An estimate of the inconvenience which would result 
to the corporation from a trial away from its home or 
principal place of business is relevant in this situa¬ 
tion.” 

In Mueller Brass Co. v. Alexander Milhorn Co., - 

U. S. App. D. C.-, decided December 6,1945, a motion 

to quash service was reversed on the grounds as stated by 
Mr. Justice Prettynian: 

“Whether measured by the ‘corporate presence’ stand¬ 
ard or the ‘reasonable jurisdiction’ standard or by the 
relation of the cause of action to the forum or tested 
by the doctrine of forum non conveniens, we think that 
the activities found as facts by the District Court in 
this case do not constitute doing business in such sense 
as to make the appellant amenable to the service of 
process here.” 
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We mention the doctrine of forum non convenient, not 
because we are invoking that doctrine, but because we be¬ 
lieve the principles of that doctrine apply. We argued this 
doctrine in the lower court, on the motion to quash and on 
the motion to dismiss, both of which motions were denied. 
The lower court has held that the petitioner was doing busi¬ 
ness in the District of Columbia at the time process was 
served. Counsel for petitioner believes that Mr. Justice 
Maguire denied petitioner’s motion to quash and based his 
denial on one sentence in Frene v. Louisville Cement Co., 
77 U. S. App. D. C. 129, to-wit: 

“Solicitation plus maintaining an office is sufficient.” 

Though counsel for petitioner argued against such an in¬ 
terpretation of the Frene case, petitioner did not appeal. 
Had the decision of this court in the Mueller Brass Com¬ 
pany case been available at the time, it is believed that the 
motion to quash would have been granted. 

We submit that the court has imposed upon petitioner an 
order that is unreasonable and oppressive. It was within 
the power of the court to exercise its discretion and issue 
an order that was fair and just to both parties. The record 
shows that petitioner has been willing at all times to permit 
a certified public accountant to examine the books at its 
home office. The court in its effort to find a practical solu¬ 
tion, has imposed upon the petitioner a burden and an ex¬ 
pense that is not justified under the circumstances. It 
would be simple and inexpensive for petitioner to employ 
the services of a Certified Public Accountant in San Fran¬ 
cisco to examine the petitioner’s books at its home office and 
thus obtain any and all information desired or available 
to prove or disprove the allegations of his complaint. 

We therefore submit that the lower court, in view of the 
circumstances of the case, should have directed the respon¬ 
dent to employ the services of a certified jmblic accountant 
to examine the books and records of the petitioner at its 
home office in San Francisco if the respondent so desires, 
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and by such failure to so order there has been an abuse of 
discretion on the part of the lower court. 

Point IV. 

Motion for production of books, etc., does not comply 
with Rule 34 F. R. C. P., in the following particulars: 

(a) Books and documents were not designated as re¬ 
quired by the Rule. See Form 24 F. R. C. P. 

(b) No affidavit showing good cause, as indicated in 

Form 24 F. R. C. P., was filed. 

(c) Rule demands proof that the books and records con¬ 
tain evidence relevant and material to the action. 

Rule 34 requires that books and documents be limited to 
designated documents which constitute evidence material 
to any matter involved. A description in general omnibus 
language, such as used in this order, is not sufficiently de¬ 
scriptive to come within the Rule. 

Thomas French and Sons v. Carlton Venetian Blind 
Co., 30 Fed. Sup. 903 (D. C. E. D. N. Y.) 

Connecticut Importing Co. v. Continental Distilling 
Co., 1 F. R. D. 190 (D. C. D. Conn.) 

Vendola Corporation v. Ilcrshey Chocolate Corpora¬ 
tion, 1 F. R. D. 359 (D. C. S. IX N. Y.) 

Ileiner v. North American Coal Corporation, 3 F. R. 
D. 63 (D. C. W. D. Va.) 

Mobile Gas Co. v. Patterson, 288 F. 884 (D. C. N. D. 
Ala.) 

Sonkem-Galemba v. A. T. <& S. F. R. R. Co. 30 Fed. 
(2d) 936 (D. C. W. D. Mo.) 

Kenealy v. Texas Co., 39 F. S. 502 

Rule 34 requires a showing of good cause by affidavit. 
28 U. S. C. A. 647. 

Thomas French <& Sons v. Carlton Venetian Blind 
Co., 30 Fed. Sup. 903 (D. C. E. D. N. Y.) 

Sly dell v. Capital Transit Co., 1 F. R. D. 15, (D. C. 
I). C., Justice Proctor) 
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Gill v. Col-Tax Refining Co., 1 F. R. D. 255 (D. C. 

S. D. Tex.) 

Ileiner v. North America Coal Corporation, 3 F. R. 

* D. 63 (D. C. W. D. Pa.) 

Kencaly v. Texas Co., 39 Fed. Sup. 502 

Seals v. Capital Transit Co., 1 F. R. D. 133 (D. C. 

D. C., Justice Letts) 

Norton v. Cooper and Jarrett, Inc., 1 F. R. D. 92 

(D. C. N. D. N. Y.) 

The statement of the respondent that the books and rec¬ 
ords constitute or contain certain evidence relative or mate¬ 
rial to the matter involved in this action is a bare conclu¬ 
sion of the respondent and does not comply with the rule 
which demands proof to that effect. Where facts can be 
otherwise established, an order to copy or photostat all of 
the books and records demanded in this order should not 
be issued. The respondent’s motion to produce documents 
has failed to comply with the above provisions of the rule. 

Thomas French & Sons v. Carlton Venetian Blind 

Co., 30 Fed. Sup. 903 (D. C. E. D. X. Y.) 

Radtke Patents Corporation v. Rahinoiuitz, 1 F. R. D. 

126 

Poppino v. Jones Store Co., 1 F. R. D. 215 (D. C. W. 

D. Mo.) 

Gill v. Col-Tex Refining Co., 1 F. R. D. 255 (D. C. S. 

D. Tex.) 

Mobile Gas Co. v. Patterson, 288 Fed. SS4 (D. C. X. D. 

Ala.) 

Sonkem-Galemba v. A. T. <& S. F. R. R. Co., 30 F. 

(2d) 936 (D. C. W. D. Mo.) 

CONCLUSION. 

It is respectfully submitted that the court below erred in 
ordering the petitioner to produce copies or photostatic 
copies of all entries contained in its books of account and 
records relating to all and any business done by petitioner’s 
Washington, D. C., Branch Office or in any way interrelat¬ 
ing and affecting the determination of the amount due the 
respondent, and that the order appealed from should be 
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reversed with directions to deny the motion for the produc¬ 
tion of copies or photostats of books and records of peti¬ 
tioner, or, in the alternative, that the order be reversed 
with directions that an order be issued permitting the re¬ 
spondent to examine the books and records of the peti¬ 
tioner at the main office of the petitioner in San Francisco, 
California, in person or by a reputable certified public ac¬ 
countant selected by respondent and approved by the court. 

Respectfully submitted, 

King & Nordlinger, 

Attorneys for AppeUcmt. 

Milton W. King, 

Ellis B. Miller, 

Of Counsel. 
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1 Endorsed: Filed March 13, 1945 

In the District Court of the United States 
For the District of Columbia. 

Civil Action File No. 28071. 

Malcolm Shackleford, 2924 Nelson Place, S.E., 
Washington, D. C., Plaintiff, 
v. 

Niagara Duplicator Company, Inc., a corporation, 1114 H 
Street, N.W., Washington, D. C., Defendant. 

Complaint for Accounting and Money Adjustment Under a 
Certain Agreement, and for Other Relief. 

The plaintiff, Malcolm Shackleford, respectfully repre¬ 
sents unto the Court as follows: 

1. This Court has jurisdiction under the common law and 
statutes in force and effect in the District of Columbia. 

2. That the plaintiff, Malcolm Shackleford, is a citizen 
of the United States, residing in the District of Columbia, 
and brings this suit in his own right and as a party to a 
certain agreement hereinafter described. 

3. That the defendant, Niagara Duplicator Company, 
Inc., is a corporation organized and existing under and by 
virtue of the laws of the State of California, with its prin¬ 
cipal offices located at 128 Main Street, San Francisco, 
California, and said defendant maintains a Branch Office 
in the City of Washington, District of Columbia, located at 
1114 H Street, N.W., at which said Branch Office said de¬ 
fendant is doing business in the District of Columbia, and 
is sued in its own right and as a party to a certain agree¬ 
ment hereinafter described. 

4. That on, to-wit, the 9th day of March, 1942, 

2 plaintiff and defendant entered into an agreement, 
effective as of March 9, 1942, whereby the defendant 

corporation authorized and empowered the plaintiff to rep- 
recent said defendant and to act as said defendant’s Branch 
Manager of the Washington, D. C., Branch of the defen¬ 
dant, Niagara Duplicator Company, Inc., under certain 



terms and conditions, and for which said defendant agreed 
to pay said plaintiff for services rendered by said plaintiff 
as said Branch Manager, in addition to a fixed compensa¬ 
tion an amount equal to a 17 Y* per cent share in the net 
profits after taxes, derived from said defendant’s Washing¬ 
ton, D. C., Branch operations; said 17% per cent share of 
the net profits after taxes to be paid and distributed to the 
plaintiff by the defendant within forty-five days following 
the close of the defendant’s fiscal year, which ended on 
May 31st, and said agreement also provided for increasing 
percentage of net profits after taxes in relation to the in¬ 
crease in profits derived from said defendant’s Washington, 
D. C. Banch operations. A copy of said agreement dated 
March 9,1942, and effective as of March 9,1942, is attached 
hereto marked “Plaintiff’s Exhibit (A) ”, and prayed to be 
made a part of this complaint. 

5. That pursuant to said agreement, referred to in para¬ 
graph 4 hereof, and in furtherance thereof the plaintiff 
faithfully entered upon said employment and his duties as 
the Branch Manager of said defendant’s Washington, D. C. 
Branch Office and actively functioned as said Branch Man¬ 
ager from March 9, 1942 to and including December 24, 
1944, during which period of time the said defendant was 
obligated under said agreement to account to and 
3 distribute to the said plaintiff for said plaintiff’s 
participation in said net profits within forty-five days 
following close of the said defendant’s fiscal year which 
ends on May 31st, the amount determined to be justly due 
said plaintiff under said agreement; that during the period 
of said plaintiff’s employment, as aforesaid, under said 
agreement the plaintiff was entitled to under said agree¬ 
ment and the defendant was obligated to render to the 
plaintiff under said agreement a full, just, true, accurate 
and complete accounting of the business done by the de¬ 
fendant in its Washington, D. C. Branch Office for the fiscal 
periods, namely, March 9, 1942 to May 31, 1942; June 1, 
1942 to May 31, 1943; June 1, 1943 to May 31, 1944; and 
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June 1, 1944 to December 24, 1944, the latter date being 
the effective date of the termination of said agreement; 
that the said defendant failed and refused, although re¬ 
quested on numerous occasions by the plaintiff, to render 
to the plaintiff a full, just, true, accurate and complete ac¬ 
counting for each of the aforesaid fiscal periods, and that 
said defendant still refuses to render to the plaintiff, and 
the plaintiff has been unable to obtain, although the same 
has been demanded by the plaintiff, a full, just, true, ac¬ 
curate and complete accounting for each of the aforesaid 
fiscal periods, or for the said entire employment period 
under said agreement; that said defendant has failed to 
comply with said ageement by not rendering to the plaintiff 
a full, just, true, accurate and complete accounting for each 
of the aforesaid fiscal periods. That demand is hereby made 
upon said defendant to render and furnish to the plain¬ 
tiff a full, just, true, accurate and complete account- 
4 ing for each of the aforementioned fiscal periods un¬ 
der and as required by said agreement, from said 
defendant’s books of account and records in the form and 
manner conforming to the standard method of accounting 
as followed by companies in its and kindred industries and 
in complete detail as 'will permit of a proper auditing and 
checking of said figures and accounts for verification and 
confirmation. 

6. The plaintiff avers that the gross business derived 
from the defendant’s Washington, D. C. Branch Office for 
the effective period under said agreement, namely, March 
9, 1942 to December 24, 1944, is not less than $442,316.05, 
whereas the defendant has not rendered to the plaintiff a 
full, just, true, accurate and complete accounting of the 
gross business derived from its Washington, D. C. Branch 
Office. 

7. That the defendant has made payments to the plaintiff 
on account of profits due under said agreement in the 
amount only of $2,291.86 over the effective period under 
said agreement from March 9, 1942 to December 24, 1944, 
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accompanied by memorandum statements of partial figures, 
which are inadequate and incomplete and are not a full, 
just, true, accurate and complete accounting of the business 
done by the defendant’s Washington, D. C. Branch Office, 
to permit of audit to determine the true amount due the 
plaintiff under said agreement, but the plaintiff avers that 
a full, just, true, accurate and complete accounting cover¬ 
ing each of the aforesaid fiscal periods, referred to in 
paragraph 5 hereof, will show an amount due the plaintiff 
far in excess of $2,291.86, the amount paid the plaintiff 
by the defendant on account of profits due the plaintiff 
from the defendant under said agreement. That the de¬ 
fendant has failed to account to the plaintiff for the total 
business derived from its Washington, D. C. Branch 
5 Office for the various aforesaid fiscal periods, re¬ 
ferred to in paragraph 5 hereof, or for the effective 
period under said agreement, namely, March 9, 1942 to 
December 24, 1944. The plaintiff avers that unless the 
defendant is compelled by this Court to render to the plain¬ 
tiff a full, just, true, accurate and complete accounting for 
the fiscal periods, referred to in paragraph 5 hereof, the 
true and correct amount due the plaintiff from the defen¬ 
dant under said agreement cannot be determined. 

Wherefore, the premises considered, the plaintiff prays: 

1. That process shall issue out of this Honorable Court 
directed to the defendant, Nagara Duplicator Company, 
Inc., a corporation, requiring it to appear and answer the 
exigencies of this complaint. 

2. That the defendant be required and directed to render 
to the plaintiff a full, just, true, accurate, and complete ac¬ 
counting of the business derived by said defendant from 
its Washington, D. C. Branch Office, as aforesaid, for the 
said fiscal periods under said agreement, referred to in 
paragraph numbered 5 of the foregoing complaint, namely, 
March 9, 1942 to May 31, 1942; June 1, 1942 to May 31, 
1943; June,!, 1943 to May 31, 1944; and June 1, 1944 to 
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December 24, 1944 and for the entire effective period under 
said agreement, namely, from March 9, 1942, to December 
24, 1944. 

3. That this cause may be referred to the Auditor of 
this Court to state all necessary and proper accounts and 
to ascertain what sum or sums of money to which it may 
be finally determined the plaintiff is entitled. 

4. That the plaintiff have and recover of the de- 
G fendant a judgment, with execution as at law, for 
such sum or sums, plus interest at the rate of 6 per 
cent per annum thereon, to which it may be finally deter¬ 
mined said plaintiff is entitled, for the said fiscal periods 
under said agreement, referred to in paragraph numbered 
5 of the foregoing complaint. 

5. That defendant be required, pursuant to Rule 34 of 
the Rules of Civil Procedure for the District Courts of the 
United States to produce its books of accounts and records 
concerning all matters herein, for inspection and examina¬ 
tion, copying or photostating. 

6. That the defendant be required to account fully to the 
plaintiff concerning all matters herein, and that full recov¬ 
ery be granted. 

7. That plaintiff be awarded such other and further re¬ 
lief as this case may require, and to the Court may seem 
just and proper. 

(Signed) Malcolm Shackleford 

Malcolm Shackleford, 
Plaintiff. 

Lester Wood (signed) 

Lester W ood, 

S21 15th St., N.W., 

Washington, D. C., 

Attorney for Plaintiff. 
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District of Columbia, ss : 

Malcolm Shackleford, being first duly sworn, deposes and 
says that he is the plaintiff in the above titled cause; that 
he has read the foregoing complaint by him sub- 

7 scribed and knows the contents thereof; that the 
matters and things therein set forth as of his per¬ 
sonal knowledge are true and those things set forth upon 
information and belief he believes to be true. 

(Signed) Malcolm Shackleford 

Malcolm Shackleford. 

Subscribed and sworn to before me this 13th day of 
March, 1945. 

(Signed) Gladys M. Aitchesox, 

Notary Public, D. C. 

8 “Plaintiff’s Exhibit (A)” 

DUPLICATORS Niagara SUPPLIES REPRODUCTION 
NIAGARA REGISTRATION 

Niagara Duplicator Co. 

Offices: 128 Main Street 
San Francisco, Calif., U. S. A. 

L. JOHN HIMES 

President 

March 9,1942 

“Mr. Malcolm Shackleford 
Niagara Duplicator Co. 

1114 H Street N.W. 

Washington, D. C. 

Dear Mr. Shackleford: 

In confirmation of the discussions you have had with 
Mr. R. B. Klinger, Vice-President of Sales of our company, 
we hereby offer you the position of Branch Manager of the 


cable address 

44 NIADO * * 
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Washington, D. C. Branch of the Niagara Duplicator Co. 
under the following terms and conditions: 

1. A salary of $216.66 per month, payable semi-monthly, 
which salary shall be charged as an expense of our Wash¬ 
ington, D. C., branch operations. 

2. A 17M> per cent share in the net profits after taxes, 
derived from our Washington, D. C. Branch operations; 
said share of the net profits after taxes will be distributed 
within forty-five days following close of the company’s 
fiscal year, which ends on May 31st. 

3. Throughout the company’s fiscal year you can draw 
up to 50 per cent of your share of the net profits, after 
taxes, accumulated through monthly operations, or all of 
your share of the net profits, after taxes can be accumulated 
and paid to you at one time following the close of the com¬ 
pany’s fiscal year. 

4. Our Washington, D. C. Branch territory includes 
Washington, D. C. proper and the countryside immediately 
surrounding. (We may see fit to enlarge this territory 
after you have established vour capacity to successfully 
handle the present Washington, D. C. territory.) 

5. The Washington, D. C. Branch does, and will continue 
to operate under the same plan of operation as a dealership 
in respect to territorial rights and share in inter-territorial 
business. (Please see Section Fifth in the attached Gen¬ 
eral Agreement, which form is our standard dealer con¬ 
tract.) 

6. Your title will be Branch Manager, Washington, D. C. 
Branch, Niagara Duplicator Co., and you will be held di¬ 
rectly responsible for the successful operation of 

0 that Branch. In all matters pertaining to sales and 
sales personnel, you will work under the direct super- 

Mr. Malcolm Shackleford —2— March 9, 1942 

vision of our Vice-President of Sales and our San Fran¬ 
cisco Sales Department, and in all matters pertaining to 
accounting, bookkeeping, collections, office procedure and 
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office personnel, you will work under the direct supervi¬ 
sion of our Treasurer and our San Francisco Accounting 
Department. 

7. If, at the end of the 6 months’ period, starting April 
1st and ending September 30th, 1942, the Washington 
Branch has earned a net profit, after taxes, of $5000.00 or 
over for that 6 months’ period, your working arrangement 
will be increased, effective October 1, 1942, to a 20 per cent 
share (instead of the 1 7 1 /* per cent share) in the Washing¬ 
ton, D. C., net profits after taxes. 

If, at the end of the 12 months’ period, starting April 1, 
1942, and ending March 31, 1943, the Washington, D. C. 
Branch earns a net profit, after taxes, of $12,000.00 or over 
for that 12 months’ period, your working arrangement will 
be increased, effective April 1, 1943, to a 25 per cent share 
(instead of the 17M> per cent or 20 per cent share) of the 
Washington, D. C., net profits after taxes. 

This arrangement is subject to cancellation on thirty 
days’ written notice by either party, and any such can¬ 
cellation written on behalf of the Niagara Duplicator Co., 
may be signed by the President or the Vice-President of 
Sales. 

This agreement w T ill become effective as of March 9, 1942, 
when signed by the President of the Niagara Duplicator 
Co. and Malcolm Shackleford.” 

Yours very truly, 

Niagara Duplicator Co. 

(Signed) L. John Himes 
L. John Himes, 

President. 

UH/ew 

Accepted: Malcolm Shackleford (Signed) 

Dated: March 18, 1942. 
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10 GENERAL AGREEMENT 

* * # • 

“Fifth: —(a) The Dealer is given the exclusive right 
to exploit the Products covered by this agreement in the 
Territory covered by this agreement, except as otherwise 
provided, in consideration for which right the Dealer agrees 
to exploit said Products to the exclusion of any and all 
competing merchandise within said Territory. 

(b) In no case is the Dealer permitted to exploit the 
Products to customers not present within the Territory. 

(c) The Dealer is given the right to exploit the products 
to customers present within the Territory where the Prod¬ 
ucts are to be used outside the Territory, provided that the 
Dealer upon receipt of the full purchase price, pays to the 
Dealer in whose Territory the Products are to be used, a 
total commission of fifty (50) per cent of the Dealer’s base 
discounts allowed the Dealer by the Manufacturer, f.o.b. 
place of manufacture, but the Manufacturer is in no way 
liable for default in such payment. 

(d) In like manner, the Dealer will be entitled to receive 
from the Vendor dealer a like commission on any of the 
products sold outside the Territory to be used within. 

(e) Paragraphs Fifth (b), (c) and (d) apply to all types 
of purchasers, except that the Manufacturer reserves the 
right to make sales of the Products direct to all municipal, 
county, and federal governments and their bureaus and 
agencies, and those purchasers which have a place or places 
of business both outside and inside the Territory, or to 
designate any of its dealers, wherever located, to handle 
such sales, provided in the event a sale is consummated a 
commission to be determined by the Manufacturer is paid 
to the Dealer in whose territory the letting is conducted 
and the Products are to be used, upon receipt by the Manu¬ 
facturer of the full cash purchase price.” 
#*#*•*•*#• 
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11 Endorsed: Filed August 4, 1945 

Answer of Defendant. 

First Defense. 

This Court has no jurisdiction of this action in that at the 
commencement of this action and now defendant was and 
is a foreign corporation, a citizen and inhabitant of, and 
resided in, San Francisco, California, where its principal 
office is located, and it was not an inhabitant, nor did it 
reside or do business in, the District of Columbia. 

Second Defense. 

This Court has no jurisdiction of the subject matter of 
this action as the action pertains to and demands an ac¬ 
counting, thus interfering with the internal affairs of a 
foreign corporation, and this Court is without power to 
grant relief. 

Third Defense. 

(1) The defendant denies the jurisdiction as stated in 
paragraph 1. 

(2) Admits the allegations in paragraph 2. 

(3) Denies that the defendant maintains a branch office 
in the City of Washington, District of Columbia, located at 
1114 H Street, Northwest, at which said branch office said 
defendant is doing business in the District of Columbia. 
Admits the remainder of the allegations in paragraph 3. 

(4) Admits the allegations in paragraph 4. 

12 (5) Admits that the plaintiff entered and con¬ 
tinued his employment and duties as branch manager 

from March 9,1942, to December 24, 1944, and that the de¬ 
fendant was obligated to distribute to the plaintiff his par¬ 
ticipation in net profits within forty-five days following 
the close of defendant’s fiscal year, the amount determined 
to be justly due plaintiff under their agreement. Denies 
all other allegations in paragraph 5 of the complaint. 

(6) Denies the allegations of paragraph 6 of the com¬ 
plaint. 
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(7) Admits that the defendant has made payment to 
the plaintiff on account of profits due under the said agree¬ 
ment over the effective period under said agreement from 
March 9, 1942, to December 24, 1944, and denies all other 
allegations in paragraph 7 of the complaint. 

(8) And for further defense, the defendant avers that 
it has rendered a true and accurate accounting of all profits 
due under said agreement and that plaintiff has been paid 
in full for all profits due him under the terms of said agree¬ 
ment. 

Wherefore, defendant denies that the said plaintiff is en¬ 
titled to the relief, or any part thereof, in the said complaint 
demanded, or any relief whatever, and prays to be hence 
dismissed with his reasonable charges in this behalf wrong¬ 
fully sustained. 

King & Nordlinger, 

By:. 

E. B. Miller, 

Attorneys for Defendant, 

419 Southern Building, 
Washington, D. C. 

• ###•**##• 
13 Endorsed: Filed May 28, 1945 

Affidavit of W. A. Newman on Behalf of Defendant 

State of California, 

City and County of San Francisco, ss: 

W. A. Newman, being first duly sworn, deposes and says 
that he is now and at all times herein mentioned has been 
an employee of the defendant corporation at the main office 
and principal place of business of said corporation located 
in the City and County of San Francisco, State of Califor¬ 
nia. 

That in the latter part of December, 1944 affiant was 
instructed by said corporation to go to Washington, D. C. 
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for the purpose of finding a new manager for the Washing¬ 
ton, D. C. branch office of said corporation; that affiant ar¬ 
rived in Washington, D. C. on or about January 1, 1945; 
that shortly thereafter affiant was instructed by said cor¬ 
poration to discontinue his efforts to find a new 
14 branch manager and to proceed to make an arrange¬ 
ment for the establishment of a franchised dealer¬ 
ship in the territory embracing the District of Columbia, 
under which arrangement the branch office of said cor¬ 
poration in Washington, D. C., and all business by or on 
behalf of said corporation in said territory, would be com¬ 
pletely discontinued. 

That sometime prior to March 8,1945 affiant began nego¬ 
tiations with the representatives of District Typewriter 
Company for the appointment of that concern as a dealer in 
the products of said corporation in said territory; that on 
said date all arrangements for the appointment of said con¬ 
cern as such dealer were consummated. 

That from and after March 9, 1945 said corporation car¬ 
ried on no business whatsoever in the District of Columbia; 
that pursuant to the arrangements made with said dealer, 
District Typewriter Company, any and all servicing orders 
that came into said Washington, D. C. office from and after 
March 9,1945 were handled in their entirety by said dealer 
without any control or participation by said defendant cor¬ 
poration; that said defendant corporation did not derive 
any benefits whatsoever from said orders; that from and 
after March 9, 1945 affiant carried on no business whatso¬ 
ever for or on behalf of said defendant corporation in the 
District of Columbia, and engaged in no activity whatso¬ 
ever for and on its behalf except on occasions to discuss 
with said dealer incidental matters having to do with the 
nature of the products of defendant corporation. 

That affiant left Washington, 1). C. on March 15, 1945 
and immediately returned to the main office of said defen¬ 
dant corporation in San Francisco, California; that all 
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business activities of said defendant corporation in 
15 the District of Columbia were discontinued on March 
9, 1945. 

W. A. Newman. 

Subscribed and sworn to before me 
tliis 20tli day of April, 1945. 

Alfred 1). Martin (seal) 

Notary Public. 

In and for the City and County of 
San Francisco, State of California. 
########*# 

1G Endorsed: Filed May 28, 1945 

Affidavit of Don MacDonald 

District of Columbia, ss: 

Don MacDonald, being: first duly sworn, deposes and 
savs that he is now and at all times herein mentioned has 
been the owner of the District Typewriter Company, lo¬ 
cated at 1426 Iv Street, Northwest, Washington, D. C. 

That, on or about February 20, 1945, W. A. Newman, 
a representative of the Niagara Duplicator Company, Inc., 
a corporation located in San Francisco, California, com¬ 
menced negotiations with him in Washington, D. C., con¬ 
cerning the establishment of a franchised dealership in the 
District of Columbia territory for the handling of all prod¬ 
ucts of the Niagara Duplicator Company, Inc. 

That, on March S, 1945, negotiations were completed by 
which your affiant established a separate organization 
known as “Niagara Duplicator Sales & Service’’, an or¬ 
ganization separate and distinct from the District Type¬ 
writer Company, and your affiant purchased all of the 
equipment, supplies, stock, parts and so forth, formerly 
owned by the Niagara Duplicator Company, Inc. 

That, from and after March 9, 1945, no officer or agent 
of the Niagara Duplicator Company, Inc. exercised 



17 any control over the management, conduct of busi¬ 
ness or operation of the Niagara Duplicator Sales & 
Service, and that all such control was solely managed and 
operated by your affiant from and after that date. 

That all merchandise handled by your affiant was bought 
and paid for by your affiant prior to delivery, and no benefit 
from sales from your affiant’s stock is derived by the 
Niagara Duplicator Company, Inc. 

That, in handling Government orders for machines which 
require priorities, your affiant solicits orders, refers them 
to the Niagara Duplicator Company, Inc. at San Francisco 
and the latter handles the sale, bills and collects from the 
Government direct. 

That, during the period from March 9 to March 15,1945, 
AY. A. Newman, the representative from San Francisco of 
the Niagara Duplicator Company, Inc., remained in the 
District of Columbia for the sole purpose of acquaintaing 
your affiant with the details of the products of the Niagara 
Duplicator Company, Inc. 

That, from and after March 9, 1945, the said Newman 
nor any other agent or representative of the Niagara Dupli¬ 
cator Company, Inc. had any control or did any business 
in connection with the Niagara Duplicator Company, Inc. 
in the District of Columbia territory. 

That all products of the Niagara Duplicator Company, 
Inc. sold in the District of Columbia territory are in the 
sole control and under the sole management of your affiant’s 
organization, except the solicitation of Government con¬ 
tracts referred to above. 

Don Macdonald (signed) 

Subscribed and sworn to before 
me this 11th day of May, 1945. 

Audrey Doucet (signed) 

Notary Public, D. C. 



18 Endorsed: Filed August 27,1945 

Motion for Production of Books of Account and 

Records, Etc. 

Now conies the plaintiff, Malcolm Shackleford, pursuant 
to Hide 34 of the Rules of Civil Procedure for the District 
Courts of the United States, and moves the Court for an 
order requiring: the defendant, Niagara Duplicator Co., 
Inc., to produce all books of account and records relating 
to all and any business done by the Washington, D. C. 
Branch Office of said defendant, Niagara Duplicator Co., 
Inc., and in any way effecting the determination of the 
amount due plaintiff under the contract herein sued on, 
dated March 9, 1942, by and between the plaintiff and de¬ 
fendant herein, and permit plaintiff, Malcolm Shackleford, 
his auditor, or accountant, and attorney or attorneys, to 
inspect and copy or photograph said books of account and 
records, as aforesaid, and for reason therefor says: 

1. The defendant, Niagara Duplicator Co., Inc., has the 
possession, custody, or control of all of the said books of 
account and records relating to all and anv business done 
by the Washington, D. C. Branch Office of said defendant, 
and that all of said books of account and records relating 
to any and all business done by said Washington, D. C. 
Branch Office of said defendant constitute or contain evi¬ 
dence relevant and material to the matters involved in this 
action. 

(signed) Lester Wood 

Lester Wood, 

S21—15th St., N.W., 
Washington, D. C., 

Attorney for Plaintiff. 
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19 Endorsed: Filed October 4, 1945 

Motion to Stay Order of the Court 

Comes now Niagara Duplicator Co,. Inc., by its attorneys, 
King & Nordlinger, and moves the Court that any order for 
the production by the defendant in the District of Columbia 
of its documents, books or records, petitioned under a mo¬ 
tion for the production of books of account and records, 
etc., made by the plaintiff and presented at a hearing be¬ 
fore this Court on October 2,1945, be stayed for the follow¬ 
ing reasons: 

(1) At 3:30 P.M. on October 3, 1945, the following tele¬ 
gram was received by attorneys for the defendant: 

“FA234 53 2 EXTRA-SAN FRANCISCO CALIF 3 110-4A 

1945 OCT 3 PM 2 47 

KING & NORDLINGER, ATTORNEYS AT LAW 
SOUTHERN BLDG WASH DC— 

RE SHACKLEFORD VS. NIAGARA: ALL WASHINGTON BRANCH 
TRANSACTIONS WENT THROUGH GENERAL BOOKS AND RECORDS 
OF COMPANY AND NO SEPARATE BOOKS OR RECORDS MAIN¬ 
TAINED. IMPOSSIBLE SEGREGATE AND FORWARD RECORDS PER¬ 
TAINING TO WASHINGTON BRANCH OPERATIONS WITHOUT MA¬ 
TERIALLY AND SERIOUSLY INTERFERING WITH CONDUCT OF 
COMPANY’S GENERAL BUSINESS OPERATIONS. WILL FORWARD 
AFFIDAVIT SHOWING THESE FACTS— 

BRONSON BRONSON & McKINNON 
ATTORNEYS FOR NIAGARA.” 

Wherefore, defendant moves the Court that any action 
or order be suspended until counsel for the defen- 

20 dant has received and is permitted to present to this 

Court the affidavit referred to in the above telegram. 

And for such other and further relief as to the Court mav 

* 

seem just and proper. 

King & Nordlinger, 

By:. 


E. B. Miller, 

Attorneys for Defendant, 
419 Southern Building, 
Washington, D. C. 
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21 Endorsed: Filed October 9, 1945 

Affidavit of Defendant 

State of California, 

City and County of San Francisco, ss: 

Ralph Johaxson, being first duly sworn, deposes and 
says: 

That at all times herein mentioned he has been, and now 
is, an officer, to-wit, the Secretary-Treasurer of the de¬ 
fendant, Niagara Duplicator Co., sued herein as Niagara 
Duplicator Company, Inc.; that as such officer he is familiar 
with all the facts pertaining to this action, and particularly 
with the books and records of said company and the items 
entered therein, relative to the matters mentioned in plain¬ 
tiff’s complaint herein; that affiant at all times herein men¬ 
tioned exercised full supervision and control over the en¬ 
tries in said books and records pertaining to said matters. 

That all the original entries of sales made and expenses 
incurred in connection with the operation of defendant’s 
Washington, D. C. Branch business are set forth in the 
general books of account of said defendant, used in connec¬ 
tion with said defendant’s entire business operations 

22 in all localities; that such original entries are not set 
forth in any separate set of account books pertaining 

to the operations of said Washington, D. C. Branch. 

That it is impossible for said defendant to produce said 
books and records in the above entitled court without ma¬ 
terially and seriously affecting its general business opera¬ 
tions; that it is necessary for defendant and its employees 
to have said books and records available at its San Fran¬ 
cisco office at all times for the purpose of making daily en¬ 
tries therein with respect to its general business operations. 

That said defendant is at the present time, and will be 
for sometime, in the process of renegotiation of various 
government contracts heretofore performed by defendant; 
that in the process of such renegotiation, it is necessary 
that defendant have said books and records available at all 
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times for sueli purposes; that defendant is also at the 
present time, and will be for sometime, engaged in con¬ 
ferences with the local technical staff of the Internal Reve¬ 
nue Department with respect to its income tax returns for 
former years, and in that connection, it is necessary for 
defendant to have all of its books and records at all times 
available for those purposes. 

Ralph Johanson. 

Subscribed and sworn to before 
me this 4th day of October, 1945. 

Alfred D. Martin (seal) 

Notary Public 

In and for the City and County 
of San Francisco, State of California. 

EXCERPTS FROM PROCEEDINGS 
********** 

28 Mr. Miller. I contend, your Honor, that perhaps 
he has a right to fish, but he is fishing in the wrong 

place. I contend this: Here is a corporation in San Fran¬ 
cisco. It is a California corporation. All of the books 
and records are out there. All the officials are out there. 
There is nobody in the District of Columbia who has any¬ 
thing to do with this case except myself as an attorney. 
The plaintiff is a resident of the District. Pie can go to 
San Francisco. 

Mr. Wood. You are outside the record. Why don’t you 
stav inside the record? 

Mr. Miller. He can go to San Francisco and take depo¬ 
sitions. He can have those accounts examined there. 

* * • # 

The Court. Suppose he goes to San Francisco, and the 
company says, “You can’t look at these books.” What 
will you do? 

29 Mr. Miller. On court order, I think they would. 
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The Court. I am not asking whether they would; 
but what power would this Court have to make them show 
him their books in San Francisco? 

Mr. Miller. It is my understanding that if a deposition 
is ordered by this Court and served by U. S. Marshal in 
San Francisco, they have to obey that order. At least, 
I have had it done in New York from here. 

• • • • 

The Court. You mean that those books contain not only 
his accounts but many others, and it is necessary, for the 
corporation to be managed in its normal way, for the books 
to remain in San Francisco? 

Mr. Miller. Yes, sir. We know, your Honor, that our own 
Court here has made that statement in regard to that. 

• • * • 

The Court. The Court thinks it is a practical question, 
sir. I do not know whether or not in this case it is possible 
for the plaintiff to get his information in San Francisco. 
If it is, I think he should get it there. 

###••##••• 

30 The Court. Mr. Wood, suppose the defendant, 
out in San Francisco, allowed your client full access 
to the books and anything you wanted to see relevant to this 
case, and allowed you to take such photostatic copies as 
you saw fit, is there any reason why it could not be handled 
in San Francisco? 

*>*#•*##•## 

The Court. I do not take the position that a court of 
equity does not have the right to do it. As I said before, 
it is a practical proposition. The defendant takes the posi¬ 
tion that these records not only hold the records of your 
client’s affairs but of other business, and they have to have 
access to them constantly, and for them to take them from 
California and bring them here would be a serious business 
impediment. 

• *•*•**•## 
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32 The Court. Gentlemen, I think this matter pre¬ 
sents not a jurisdictional question but a practical 

question. 

********** 

33 The Court. Mr. Wood has called my attention to 
the fact that this is a past transaction. Now, is it 

your contention that this transaction is in the current books 
and that they need these books for business purposes out 
in California now—the books that contain these particular 
records ? 

Mr. Miller. In order to bring what the plaintiff has 
asked for, I would say that they would have to bring prac¬ 
tically all the books during that period, because trans¬ 
actions that have taken place— 

The Court. Do they use now the books they used during 
that period 1 ? 

Mr. Miller. I assume so. They do not make a general 
ledger every year; they do not make a cash book. 

34 The Court. All I am trying to do is reach a prac¬ 
tical solution. 

********** 

35 The Court. Certainly if he goes into court with 
a case which is a fishing expedition, to the extent 

that he has no information at all which would justify liti¬ 
gation, where he just has an idea in his head, “They owe 
me more; I don’t know what they owe me”—if that turns 
out to be his ultimate position—of course, any burden the 
court could throw on him, it would throw on him; no 
question about that. 

# # # * 

The Court. The Court is inclined to retain personal 
jurisdiction of the case and let the plaintiff go to California. 

Mr. Wood. He can’t do that, your Honor; he hasn’t the 
money to go out there. He just doesn’t have the money to 
go out there. 
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The Court: Will lie have to go in person? 

Mr. Wood. Yes, he would. He has got to hire an account¬ 
ant to go, and then attorneys. He can’t hire one here. 
Would your Honor permit me to answer— 

36 The Court. Can’t he hire one out there? 

Mr. Wood. Not as easily as he can here. He has 
one here. 

The Court. The thing that is concerning me is this. This 
is exactly what I have in mind, and nothing else: If I knew 
these books were not being used now by the company— 
tliev were not necessarv for the conduct of the business— 

* V 

I would not hesitate. But I do hesitate. If it is true, I do 
hesitate to bring these books in here. That is what I have 
in mind. 

# # # # 

The Court. The only thing the Court is disturbed about 
is whether or not they will have to stop business out there 
because of the books. There is no use talking about any¬ 
thing else, because that is all I am interested in. 

###*• ##••• 

The Court. It is sometimes a question of relative con¬ 
venience. 

##**•###•• 

37 The Court. The Court is going to grant this 
motion, but the Court is going to retain jurisdiction. 

If the Court finds that this plaintiff has made a request 
which he should not have made, the plaintiff will have to 
suffer the consequences in the matter of costs. 

Mr. Miller. May I ask that the plaintiff put up bond in 
order to cover possible expenses of this investigation? 
*.«■**•##••• 

3S The Court. I know, but the Court will not require 
that just at this time. Later, whenever you may 
think that a bond is appropriate, you may make your 
motion, and the Court will hear you very carefully. 
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Mr. Miller. I should like to ask your Honor one question. 
When I advise my client in San Francisco to bring his 
books, and he replies to me, “What books?” what shall I 
tell him, your Honor? 

The Court. Well, if I were in your place, I would tell 
him to bring the books which show the financial relation¬ 
ship between the plaintiff and the defendant; that is all. 

Mr. Miller. If he says, “I will have to stop business until 
I get the books back in San Francisco,” will your Honor 
hear the motion? 

The Court. Of course. 

Mr. Miller. I have an order telling him to produce, but 
this is so indefinite, I don’t know what to do. 

The Court. If you believe in good faith that the defend¬ 
ant is going to be seriously embarrased, it will be 
39 your duty to call my attention to it, and it will be 
the Court’s duty to hear you very carefully. 
#*••##••«* 

44 Mr. Miller. May I present the original of this 
affidavit ? 

The Court. Has anybody anything to say before the 
Court rules? 

Mr. Miller. I have merely this to say, your Honor. If I 
recall correctly, in the last hearing your Honor said, “I 
shall rule that he go to San Francisco.” With that, Mr. 
Wood argued to your Honor that he could not afford it 
and brought out the point that these would be looseleaf 
records which were segregated and probably kept 
separately. 

After that I asked your Honor if I could find out if it 
did seriously interfere with the business, would you hear 
me, and you said, “Yes.” 

We communicated with our client in San Francisco bv 
phone and received a telegram—the original may be on 
file— 

The Court. I have seen the telegram. 




Mr. Miller. (Continuing) followed by an affidavit. This 
affidavit, to my mind, your Honor, definitely indicates that 
these are in tlie actual, general accounting records of the 
defendant. They are reconverting now from wartime pro¬ 
duction to consumer production. They bring out the point 
that these books will be necessary in connection with 
matters before the Bureau of Internal Revenue on taxes, 
and they state that to have these books come to 
4o Washington—three years’ books—would seriously 

interfere; and I feel that while this Court, as your 
Honor stated—and I have no argument with that—has 
jurisdiction, I think that the forum non conveniens gives 
this Court the right to determine on the circumstances the 
convenience or nonconvenience to the parties concerned; 
that this Court has all the power and authority to direct 
that this information he obtained in San Francisco by the 
plaintiff. 

*<#####*### 

The Court. If I knew more about bookkeeping—just how 
those hooks were kept—I could probably rule with some 
degree of intelligence. The difficulty is that I do not. I 
do not know whether the suggestion which I am about to 
make is a practical one or not, for that reason. But the 
defendant simply says it should not be compelled to bring 
the hooks in here and gives reasons for it. But they sug¬ 
gest no alternative. Now, an alternative might possibly be 
—counsel may know; I don’t know—that they copy from 
their records of this agency here and send it here. 
#•*•##•••# 

4(3 The Court. They would have to agree to allow you 
to inspect the books. 

Mr. Wood. Certification under oath by an independent 
C. P. A. that they are correct, from the books, and the priv¬ 
ilege of the plaintiff to go in if he wanted to afterward to 
see them and check. 
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The Court. I know, but I am asking a specific question: 
whether your client is willing to have everything pertain¬ 
ing to this agency copied, sworn to, and sent here. If it is, 
the Court will relieve you from this order for the present, 
unless it becomes necessary otherwise for some reason the 
Court is not now aware of. I do not think it is an un¬ 
reasonable suggestion. 

Mr. Miller. Neither do I. I am perfectly willing to do 
that because we have copied and, so far as I know, 

47 have given to Mr. Wood a true and accurate report 

from our books. Now, there is no reason in the 

world why they should not be checked and then sworn to 
* * 

and certified as an accurate, true record of our books. 
*#**#■*-*##*< 

The Court. I may be wrong. But, as I said before, 
there was one thing, when I went to school, I never could 
figure out, and that was double-entry bookkeeping. I really 
didn’t know anything about it to amount to anything. But 
I presume, Mr. Wood, for instance, if these books, in so far 
as this agency was concerned, are photostated and an 
affidavit is made by an officer of the company that the photo¬ 
stats are true photographs of the company books, in so far 
as this agency is concerned, that is what you want? 

*#****###* 

48 Mr. Miller. In my own mind, I think this affidavit 
is sufficient, as the cases have held that where the 

books are not present within the jurisdiction of the court, a 
deposition may be taken. I have plenty of cases to support 
that. That is my position. But in the alternative I am per¬ 
fectly willing to agree with your Honor’s position. I think 
he should, if he knows what he wants, state it and send it to 
a C. P. A. in San Francisco and have that man, under order, 
go in and get the facts. Then you have what you want. 

The Court. Just a moment. I am going to suggest that 
you gentlemen prepare an order which covers our discus- 




2G 


sion this morning* and let me sign it, and sign an order also 
holding this order in abeyance for the present. 

***•■#*###*# 

51 Proceedings 

Mr. Miller. Your Honor, my objection to the order is that 
it is absolutely impossible to comply with it. I refer to the 
last three lines on tlie first page: “in any way affecting 
determination of the amount due plaintiff under the con¬ 
tract”; and on the second page, to the seventh line: “in 
any way interrelating and affecting determination of the 
amount due plaintiff.” 

Your Honor, you have asked the defendant to produce 
that information. I do not see how he can do it unless he 
goes into a complete examination of all his books. It is 
going into a question of cost-accounting. We are going to 
have to get invoices and even time cards to show labor and 
everything under the sun, because everything this corpora¬ 
tion did is going to affect and interweave and interrelate to 
what the plaintiff claims may be due him. 

The Court. Maybe what you have said is not clear to me 
and should be clear to me. If this material that you have 
just mentioned is necessary for the determination of the 
adjustment, what can we do about it? 

Mr. Miller. Let the man go to San Francisco. 
###***##*# 

52 I said: “Yes, it would, your Honor, with one other 
qualification: that they give us exact copies of the 

contents of the books as to this business in the District un¬ 
der the contract sued on, plus the right, after giving that, 

to us to send in an accountant to verifv what tliev have 

w * 

given us. Then, I think, it will work out from a practical 
standpoint.” 

**■*»•**•** 

54 Mr. Miller. We cannot comply with this order the 
wav it is written. 
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The Court. I want to ask you a question, sir. If what 
is in the order is necessary in order for the determination 
of the issues in the case, what is your alternative? 

Mr. Miller. What has Mr. Wood done? He has said 
“copy” or “photostat.” Then, on his second order in here, 
not believing— In other words, when they get a statement, 
if they do get one, and it is possible to get evidence of the 
books and records of this business, he is going to say, 
55 “Now, you have authorized me to have a C. P. A. 

verifv that in San Francisco. If he is going to verifv 
it all in San Francisco, he cannot verify it without an audit 
of the books. Then, why not go out there in the first place? 
He has got two cracks here. In other words, when we send, 
if we can send, these data that he asks for, then he is going 
to not believe it and want to go out, by that order, to verify. 
Why not do it in the first place? 
**■######*# 


This order, “in any way interrelating and affecting—” 
The Court. All that means, sir, is this: that if any mat¬ 
ter which bears upon the question as to whether or not this 
indebtedness has been paid—alleged indebtedness has been 
paid—should be photostated. That is all it means, so far 
as I can see. 


56 The Court. I think this can be done, Colonel Mil¬ 
ler. I do not think it is necessary to copy all the 
books at all. I think they can do it in a way to get the stuff 
he wants. 


#**#*#*##* 

58 The Court. * * * As I told you when I was on the 
bench, I am not a bookkeeper. I studied higher 
mathematics, but I am frank to say that in high school when 
I went through double-entry bookkeeping I did not get it 
for some reason, and I do not feel competent to pass upon it. 

Mr. Miller. As far as what was agreed to in Court the 
other dav, vour original ruling was that thev go to San 
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Francisco. As far as trying to solve this practically, there 
were several rulings made by your Honor. 

The Court. I am not particularly interested in being con¬ 
sistent; what I am after, of course, is to try to get a prac¬ 
tical solution. 

**’*#•••••* 

59 The Court. Gentlemen, I will do either one; but I 
am going to do one or the other. I have to go on the 
bench at this time. 

Mr. Miller. All I can say, your Honor, is, Here are the 
statements that we send. These are the statements Mr. 
Wood has copies of under that order. Then lie can send 
those statements back and verify them under oath. These 
are the true and accurate records of our account. Then, 
under that order, Mr. Wood can go to San Francisco and 
verify them. 

*#••*•**■#* 

62 Endorsed: Filed Oct. 17, 1945. 

Order Re. Copying of Certain Books of Account and Rec¬ 
ords, and Inspection and Examination, for Purpose of 
Verification Thereof. 

This cause came on to be heard upon the motion of the 
plaintiff, Malcolm Shackleford, to require defendant, 
Niagara Duplicator Co., Inc., a corporation, to permit 
plaintiff to inspect, examine and make copies of all books of 
account and records relating to all and any business done 
by the Washington, D. C. Branch Office of said defendant, 
Niagara Duplicator Co., Inc., and in any way effecting the 
determination of the amount due plaintiff under the con¬ 
tract herein sued on, dated March 9, 1942, by and between 
the plaintiff and defendant herein, filed herein on August 
27, 1945, and the answer and affidavit of said defendant in 
opposition thereto, filed herein, and oral argument thereon 
having been made by counsel for the respective parties, 
whereupon, upon consideration thereof, it is, by the Court, 
this 17th day of October, 1945. 
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Ordered, that the defendant, Niagara Duplicator Co., 
Inc., a corporation, be, and it hereby is, ordered and di¬ 
rected to make copies of or photostat copies, certified to 
under oath, of all entries contained in its books of account 
and records relating to all and any business done by said 
defendant’s Washington, D. C. Branch Office, and in any 
way effecting the determination of the amount due plaintiff 
under the contract herein sued on, dated March 9, 1942, 
by and between the plaintiff and defendant herein, 
63 for the fiscal periods under said contract, namely, 
March 9, 1942 to May 31, 1942; June 1, 1942 to May 
31, 1943; June 1, 1943 to May 31, 1944; June 1, 1944 to and 
including December 24,1944, the latter date being the effec¬ 
tive date of the termination of said contract, and all other 
entries, certified to under oath, contained in said books of 
account and records of said defendant, in any way inter¬ 
relating and effecting the determination of the amount due 
the plaintiff, Malcolm Shackleford, under the contract 
herein sued on, dated March 9, 1942, by and between the 
plaintiff and defendant herein, all of which to constitute 
the exact and literal contents of said defendant’s books of 
account and records thereon, within a period of 30 days 
from the date of this order; and for good cause shown, 
within such further period, as may be fixed by the Court; 
and thereafter to forward same to Lester Wood, Esq., 821- 
15th Street, N. W., Washington 5, D. C., attorney for the 
plaintiff herein, and after said defendant has furnished the 
aforementioned copies, as aforesaid, it is further, 

Ordered, that the defendant, Niagara Duplicator Co., Inc., 
a corporation, be, and it hereby is, ordered and directed to 
permit an accountant selected by the plaintiff, Malcolm 
Shackleford, to inspect, and examine the books of account 
and records of said defendant, for the purpose of verifying 
the aforementioned copies thus furnished by said defen¬ 
dant, as provided herein, at the office of said defendant 
located at 128 Main Street, San Francisco, California, in 
accordance with a further order to be signed by this Court, 
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fixing the period of time, conditions and manner in which 
such inspection and examination for said verification shall 
be made by said accountant selected by said plaintiff, if so 
requested of the Court by said plaintiff, and it is fur- 

64 ther, 

Ordered, that jurisdiction of this matter is hereby 
retained by this Court. 

T. Alan Goldsborough 
Justice. 

Xo objection as to form: 

not signed 

King & Nordlingek, 

By: E. B. Miller, 

Attorneys for Defendant. 

# ft #*##*### 

65 Endorsed: Filed June 17, 1946 

Order for Production and Inspection, Examination and 
Copying of Certain Books of Account and Records. 

This cause came on to be heard upon the motion of the 
plaintiff, Malcolm Shackleford, to require defendant, Niag¬ 
ara Duplicator Co., Inc., a corporation, to permit plaintiff 
to inspect, examine and make copies of all books of account 
and records relating to all and any business done by the 
'Washington, D. C., Branch Office of said defendant, Niag¬ 
ara Duplicator Co., Inc., and in any way effecting the de¬ 
termination of the amount due plaintiff under the contract 
herein sued on, dated March 9, 1942, by and between the 
plaintiff and defendant herein, filed herein on August 27, 
1945, and the answer of said defendant in opposition there¬ 
to, filed herein, and oral argument thereon having been 
made by counsel for the respective parties, whereupon, up¬ 
on consideration thereof, it is, by the Court, this-day 

of October, 1945, 

Ordered, that the defendant, Niagara Duplicator Co., 
Inc., a corporation, be and it hereby is, ordered and directed 



to permit the plaintiff, Malcolm Shackleford, his auditor, or 
accountant, and attorney or attorneys, to inspect, examine 
and make copies of all books of account and records relating 
to all and any business done by the Washington, D. C. 
Branch Office of said defendant, Niagara Duplicator Co., 
and in anv wav effecting the determination of the 
CG amount due plaintiff under the contract herein sued 
on, dated March 9,1942, by and between the plaintiff 
and defendant herein, for the fiscal periods under said con¬ 
tract, namely, March 9, 1942 to May 31, 1942; June 1, 1942 
to May 31, 1943; June 1,1943 to May 31, 1944; and June 1, 
1944 to December 24, 1944, the latter date being the effec¬ 
tive date of the termination of said contract, in connection 
with this cause and in said defendant’s possession or cus¬ 
tody, or such as lie may require, in the offices of the law firm 
of King & Xordlinger, appearing as counsel for the defen¬ 
dant, at 419 Southern Building, Washington, D. C., during 
reasonable business hours, or such other time or place as 
counsel for the respective parties may agree upon and in 
the event counsel for the respective parties cannot agree 
thereon, at such other time and place to be designated by 
the Court, until a complete inspection, examination and 
copying of the aforesaid certain books of account and rec¬ 
ords has been made, and it is further, 

Ordered, that jurisdiction of this matter is hereby re¬ 
tained by the Court. 


Justice. 

No objection as to form: 

King & Xordlinger, 

By; E. B. Miller, 

Attorneys for Defendant. 


Let the above paper be filed. 

T. Alan Goldsborough, 
Justice. 


June 15,1946 

#****•#• 




# 
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67 Endorsed: Filed Oct. 22, 1945. 

Notice of Intention to Apply for Allowance of Special 

Appeal. 

Notice is hereby given this 22nd day of October, 1945, 
that Niagara Duplicator Co., Inc., through its attorneys, 
King & Nordlinger, hereby intends to apply for allowance 
of a special appeal to the United States Court of Appeals 
for the District of Columbia from the order of this Court 
entered on the 17th day of October, 1945, in favor of Mal¬ 
colm Shackleford against said Niagara Duplicator Co., Inc. 

King & Nordlinger 

By E. B. Miller, 

Attorneys for Defendant, 

419 Southern Building, 
Washington, D. C. 

##***•••••• 

68 Filed May 23, 1946 

United States Court of Appeals for the District of Columbia 
No. 9228 April Term, 1946. 

Niagara Duplicator Co., Inc., a corporation, Petitioner, 

v. 

Malcolm Shackleford, Respondent. 

Before: Clark, Wilbur K. Miller, Prettyman, JJ. 

Order 

On consideration of the petition for allowance of a special 
appeal from the order of Mr. Justice T. Alan Goldsborough 
entered in this cause on October 17, 1945, in the District 
Court of the United States for the District of Columbia, 
and of respondent’s objections to said petition, It is 



Ordered by the Court that a special appeal in this cause 
be, and it is hereby, allowed. 

Per Curiam. 

Dated May 23, 1946. 

United States Court of Appeals for the District of Columbia 

Filed May 23, 1946 

Joseph W. Stewart, 

Clerk. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


October Term, 1946 


No. 9228 


NIAGARA DUPLICATOR CO., INC., Appellant 

vs. 

.MALCOLM SHACKLEFORD, Appellee 


BRIEF FOR APPELLEE 
Preliminary 

The above numbered case is a special appeal in an action 
for an accounting and money judgment under a certain 
agreement, dated March 9, 1942, between appellant and 
appellee, said agreement requiring that appellant account 
to and distribute to the appellee the amount due appellee, 
under said contract, as Manager of appellant’s Washing¬ 
ton, 1). C. Branch Office, within forty-five days following 
close of said appellant’s certain fiscal periods, instituted in 
the United States District Court for the District of Colum¬ 
bia by the appellee, Malcolm Shackleford, (hereinafter re¬ 
ferred to as plaintiff) against Niagara Duplicator Co., Inc., 
a corporation, appellant, (hereinafter referred to as de¬ 
fendant) from an interlocutory order entered by the court 
below therein, pursuant to a motion for production of books 




of account and records, etc., of said appellant, defendant, 
relating to business done by said appellant, defendant, in 
said Branch Office and covered bv said contract, filed bv 
said appellee, plaintiff, pursuant to Rule 34 of the Civil 
Rules of Procedure for the District Courts of the United 
States. 


Statement of Matter Involved 

1. On October 17, 1945, the District Court of the United 
States for the District of Columbia entered an order for 
production of books of account and records, etc., directing 
defendant to produce by way of making copies or photo¬ 
static copies of certain books of account and records, belong¬ 
ing to the defendant and in the defendant’s possession and 
control containing data relating to all business done by said 
defendant’s Washington, 1). C. Branch Office, during the 
period of the contract, between plaintiff and defendant, 
under which, suit in the court below was brought by plain¬ 
tiff (said order appears App. 2S, 29 and 30). At the time 
the above order was signed by the court below on October 
17, 1945, the court also had before it another order which 
had been left with the court by counsel for plaintiff subse¬ 
quent to argument on plaintiff’s motion for production of 
books of account and records, etc., at the conclusion of which 
the court had granted said motion. A copy of said other 
order thus left with the court was also given to counsel for 
defendant. This other order however was not signed by 
the court because of the filing by defendant of its motion 
to stay order of the court pending the receipt of a certain 
affidavit from an officer of said defendant corporation and 
at the request of counsel for defendant (copy of said affi¬ 
davit appears App. 18-19). This request was granted by 
the court and agreed to by counsel for plaintiff in order that 
counsel for defendant be given full opportunity to be heard. 
That said affidavit was thereafter received and presented 
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to and fully considered by the court and subsequent there¬ 
to the order of the court below, dated October 17, 1945, 
herein appealed from, was drawn by counsel for plaintiff, 
copy of which was also given to counsel for defendant and 
at the time the court below signed the order, dated October 
17, 1945, the court also had before it the other order herein 
referred to and the court notwithstanding defendant’s ob¬ 
jections to the signing of an order for production, informed 
counsel for defendant that the court intended to sign an 
order for production of the documents in question and call¬ 
ed upon counsel for defendant to designate which of the 
two orders the defendant desired signed by the court, at 
which time counsel for defendant stated that if any order 
was to be signed, the defendant preferred the order of 
October 17, 1945, which was then and there signed by the 
court from which the defendant now appeals, and said 
order of October 17, 1945, was entered by the court below 
on the grounds that plaintiff was entitled to the production 
of the books of account and records, etc., belonging to and 
in the possession and control of the defendant, or to the pro¬ 
duction thereof by way of making copies of, or photostatic 
copies of all entries contained in said books of account and 
records, etc., under Rule 34 of the Federal Rules of Civil 
Procedure, as requested by plaintiff in his motion for pro¬ 
duction of said books of account and records, etc., filed in 
the court below by plaintiff pursuant to said Rule 34. Said 
order of October 17,1945 was thus entered by the court, but 
only after the court had given full and complete considera¬ 
tion to the arguments and all matters presented by counsel 
for the respective parties (said other order not signed by 
the court below appears App. 39 and 31). 
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ARGUMENT AND AUTHORITIES 

1. The order appealed from is not appealable. 

An order of the court below, under Federal Rules of 
Civil Procedure, Rule 34, for the discovery and production 
of copies or photostatic copies of certain books of account 
and records admitted by defendant to be in its possession 
and control (see copy of affidavit dated October 4, 1945, 
signed by Ralph Johanson, Secv.-Treas. of defendant (App. 
13 & 19) is not appealable. The order herein complained 
of by the defendant entered by the court below was merely 
a step preparatory to the trial of the case below and is 
therefore not appealable. The real purpose of the appli¬ 
cation by way of motion for the production of the books of 
account and records, etc., owned by and in the possession 
and control of the defendant was for the discovery and 
production of same as evidence required by the plaintiff 
to which he is entitled under Rule 34, in preparation for 
the trial of the case below and was but a step in the case 
preliminary to the trial thereof, and likewise for that rea¬ 
son, again is not appealable. 

Apex Hosiery Co. v. Leader et al ., 102 Fed. (2nd) 
702 (Jan. 3,1939). 

Cogen v. United States, 278 U. S. 221, 49 S. Ct. US, 
73 L. Ed. 275, and cases cited therein. 

Fox v. Capital Co., 299 U. S. 105, 57 S. Ct. 57, 81 L. 
Ed. 67. 

In the case of Apex Hosiery Co. v. Leader ct al.. supra , the 
Court said: 

“The defendants in an action for treble damages under 
the Sherman Anti-Trust Act, Sec. 7,15 V. S. C. A. Sec. 
15, note, have appealed from an order of the court 
below made under Federal Rules of Civil Procedure, 
Rule 34, 28 U. S. C. A. following Section 723c, for the 
discovery and production by them of documents for in¬ 
spection, copying and photographing by the plaintiff 
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for use at the trial of the action. An order of this 
nature is interlocutory and, therefore, not appealable. 
This has been expressly decided by the Supreme Court 
in the cases of Cogaii v. United States, 278 U. S. 221, 
49 S. Ct. 118, 73 L. Ed. 275, and Fox v. Capital Co., 299 
U. S. 105, 57 S. Ct. 57, 81 L. Ed. 67. * * V’ 

At this point the Circuit Court of Appeals, Third Cir¬ 
cuit, referred to and quoted from the U. S. Supreme Court 
case of Cogen v. United States, 278 U. S. 221. The Court 
then concluded by saying: 

“"While the appeal must be dismissed for want of jur¬ 
isdiction, we think it may fairly be said that the order 
entered by the learned District Judge was most care¬ 
fully drawn to prevent the plaintiff from unduly pry¬ 
ing into the defendants’ affairs. 

Appeal dismissed.” 

We respectfully submit that the same can be said for the 
order herein complained of by the defendant. 

In the case of Cogen v. United States, supra, Mr. Justice 
Brandeis said, (pages 223, 224): 

“* * * The disposition made of the motion will neces¬ 
sarily determine the conduct of the trial and may vital¬ 
ly affect the result. In essence, the motion resembles 
others made before or during a trial to secure or to 
suppress evidence, such as applications to suppress a 
deposition, Grant Bros. v. United States, 232 U. S. 647, 
661-662; Pullman Co. v. Jordan, 218 Fed. 573, 577; to 
compel the production of books or documents, Penn¬ 
sylvania R. R. Co. v. International Coal Mining Co., 
156 Fed. 765; for leave to make physical examination 
of a plaintiff. Union Pacific Rv. Co. v. Botsford, 141 U. 
S. 250; or for a subpoena duces tecum, Murray v. 
Louisiana, 163 U. S. 101, 107; American Lithographic 
Co. v. Werckmeister, 221 U. S. 603, 608-610. The orders 
made upon such applications, so far as they affect the 
rights only of parties to the litigation,are interlocutory. 
Compare Alexander v. United States, 201 U. S. 117. It 
is only when disobedience happens to result in an order 
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punishing criminally for contempt, that a party may 
have review by appellate proceedings before entry of 
the final judgment in the cause. Union Tool Co. v. Wil¬ 
son, 259 U. S. 107, 110-111.” 

2. Granting of order rests within sound discretion of 
Trial Court. 

The granting of an order under Rule 34 of the Federal 
Rules of Civil Procedure, rests within the sound discretion 
of the trial court. Rule 34 provides as follows: 

“Upon motion of any party showing good cause there¬ 
for and upon notice to all other parties, the court in 
which an action is pending may (1) order any party 
to produce and permit the inspection and copying or 
photographing, by or on behalf of the moving party, 
of any designated documents, papers, books, accounts, 
letters, photographs, objects, or tangible things, not 
privileged, which constitute or contain evidence mate¬ 
rial to any matter involved in the action and which are 
in his possession, custody, or control; # # * The order 
shall specify the time, place, and manner of making the 
inspection and taking the copies and photographs and 
may prescribe such terms and conditions as are just.” 

The trial court’s judgment will not be disturbed except by a 
clear showing of abuse of discretion. 

Pedersen v. Pedersen, 71 App. D. C. 26, at pg. 27, 
107 Fed. (2d) 227, and cases cited therein in the 
footnote at pg. 28. 

Lamon v. McKee, 7 Mackey (18 D. C.) 446, pg. 480. 

Cohrer v. Otterback, 2 App. D. C. 78. 

The granting of the order by the court below, here in 
question, for the production of copies or photostat copies 
of all entries contained in the books of account and records 
owned by and in the possession and control of the defend¬ 
ant, is a matter entirely within the discretion of the court 
below, and no appeal will lie from an order made by it for 
that purpose. We submit, that there has been no showing 
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by the defendant of abuse of discretion on the part of the 
trial court. The defendant merely complains as to the diffi¬ 
culty it will be put to in producing that which is called for 
in the order signed by the court below. 

3. Jurisdiction. Complaint is for an accounting under 
a certain agreement, and for a money judgment for an 
amount undetermined, and thus the action is in the ex¬ 
clusive jurisdiction of the District Court of the United 
States for the District of Columbia. 

The complaint is for an accounting under a certain agree¬ 
ment and a money judgment based on such accounting, the 
amount of which is undetermined until an accounting is had, 
to which the plaintiff is entitled under said agreement. The 
amount of money due the plaintiff under said agreement 
cannot be fixed until an accounting is rendered by the de¬ 
fendant, and therefore the action falls in the exclusive juris¬ 
diction of the District Court of the United States for the 
District of Columbia, which has exclusive jurisdiction over 
such actions. Jurisdiction cannot be in the Municipal Court 
for the District of Columbia, unless the amount claimed in 
the complaint is less than $3,000, and where an accounting 
(to which the plaintiff is entitled) must be had before the 
amount due him can be determined, jurisdiction, of neces¬ 
sity can onlv be in the District Court of the United States 
for the District of Columbia. The complaint does not claim 
an amount due the plaintiff which is less than $3,000, D. C. 
Code (1940, Supp. II) Sec. 11-755. 

4. The Order is not unreasonable and oppressive. Bur¬ 
densomeness is insufficient reason for refusing production 
under Rule 34. If costly to defendant it is of defendant’s 
own choosing. 

The fact that the defendant complains that it will be 
burdensome for the defendant to produce the documents 
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called for in the order is not a sufficient reason for refusing 
discovery and production of the documents requested by 
the plaintiff. Under Rule 34, discovery before trial when¬ 
ever possible should be permitted. An examination and 
consideration of the rule itself, clearly indicates that this 
was the intention of the Rule. It is the clear intention of 
the new rules to facilitate the speedy and economical set¬ 
tlement of disputes and this being so, request for discovery 
should be viewed liberally and with favor. 

Hercules Powder Co. v. Rohm & Haas Co. (Oct. 26, 
1944) 4 Fed. Rules Decisions 452, at pg. 453. 

In the Hercules Powder Co. case the court said: 

“I think plaintiff’s objections are sound, but not for 
all of the reasons advanced. That defendant’s request 
is unnecessary and calls for production of documents 
which would be burdensome on plaintiff are not in 
themselves adequate reasons to refuse production. 

* * # > y 

As stated under our heading of “Statement of Matter 
Involved,” herein, counsel for defendant informed the 
court that defendant preferred the order calling for copies 
of or photostat copies of all entries contained in certain 
books of account and records, to the other order presented 
to the court for the production of the books of account and 
records themselves, the defendant preferring to produce 
the copies of or photostat copies of said books of account 
and records rather than produce said books of account and 
records. It is respectfully submitted, that the express 
charge to ship the books of account and records from the 
defendant’s office in San Francisco, California, to the office 
of counsel for defendant in Washington, D. C., where they 
could have been examined and copies of any parts thereoi 
desired by plaintiff could be made, would not exceed $15.00, 
—and yet the defendant now complains of the tremendous 
expense the defendant will be put to in complying with the 
order of the court below, dated October 17, 1945. Under 



9 


the circumstances, defendant having made its choice of the 
order dated October 17, 1945, providing for copies of or 
photostat copies of all entries contained in said books of 
account and records, should not now be heard to complain 
of the expense of doing that which was of its own choosing. 
The excuse asserted by the defendant that compliance with 
said order or the production of its books of account and 
records in the District of Columbia will interfere with the 
internal affairs of defendant corporation is extremely weak. 
The question of interference with the internal affairs of 
defendant corporation has already been disposed of by the 
court below when the same question was raised by defend¬ 
ant in connection with its motion to dismiss for lack of 
jurisdiction over the subject matter, which was denied by 
the court below, and from which the defendant did not 
appeal. 

The record will show that several motions to stay filing 
of petition for allowance of a special appeal have been 
filed herein by the defendant and consented to by counsel 
for plaintiff to permit defendant to furnish the plaintiff 
certain data, which if defendant had furnished, may have 
precluded the necessity of further action respecting the 
special appeal herein. These motions were granted by 
this Court. Some of the information requested by the 
defendant has been furnished bv the defendant but not 
the vital information requested. At a conference in \Yash- 
ington on January 1G, 194G, attended by the Treasurer of 
defendant corporation, who is also defendant’s accountant, 
plaintiff, a Certified Public Accountant representing plain¬ 
tiff, and counsel for defendant and plaintiff, a definite 
statement of data desired by plaintiff was furnished by 
plaintiff's Certified Public Accountant to said Treasurer 
and Accountant of defendant corporation and said Treas¬ 
urer agreed to prepare and forward the data thus request¬ 
ed. On January 21, 194G, the definite statement of data 
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desired by plaintiff, in writing, was mailed to defendant 
at San Francisco. Since then only part of the requested 
data lias been furnished to plaintiff, but as stated, not 
the vital data requested. The plaintiff is now told by the 
said Treasurer of defendant corporation, through counsel 
for defendant, that although he agreed to furnish certain 
data at the conference on January 1(1, 1940, that he has 
been overruled by the President of said defendant corpora¬ 
tion and that said certain data will not be furnished. In 
order for the data which has been furnished by defendant 
to be of value to the plaintiff, it is necessary that the 
additional certain data, now refused, be furnished, as well 
as other data which defendant agreed to furnish, otherwise 
compliance with the order of the court below should be had. 

The action pending in the court below is for an account¬ 
ing and money judgment under a certain contract between 
defendant and plaintiff, the money judgment being for 
moneys due plaintiff from defendant. The contract in 
question was entered into in the District of Columbia and 
was to be performed in the District of Columbia and 
said contract was performed in the District of Columbia 
and the business of the defendant corporation from which 
plaintiff claims moneys are due him was also transacted 
in the District of Columbia. The fact that said defendant 
corporation saw fit to transact business in the District of 
Columbia gives the court below jurisdiction over the busi¬ 
ness transacted by said defendant corporation in said Dis¬ 
trict, and makes said defendant subject to the jurisdiction 
of the court below for all purposes, including the produc¬ 
tion, in the District of Columbia, of its books of account 
and records, showing the business done by it in the District 
of Columbia. In view of these facts, there is no good 
reason why the plaintiff should be put to the expense of 
going to the office of the defendant in San Francisco to 
examine its books of account and records, but there is every 
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good reason why the defendant should be made to produce 
its books of account and records in the District of Colum¬ 
bia, and to which the plaintiff is entitled under the law. 
It has been held by this Court, “ * * * That if a foreign cor¬ 
poration should transact business here, it should be sub¬ 
ject, as to that business, to the jurisdiction of the local 
Courts.'’ (Italics supplied.) Toledo Computing Scales v. 
Miller, 38 App. D. C. 237, at pg. 240. 

On pages 12, 13, 14 and 15 of defendant’s brief, appears 
copies of two affidavits, both sworn to on August 5, 1946, 
and both signed by L. G. van R. Breitner, Secretary-Treas¬ 
urer of defendant corporation. The above-mentioned af¬ 
fidavits have not been filed in the District Court of the 
United States for the District of'Columbia, nor has counsel 
for plaintiff seen the originals thereof, and therefore said 
affidavits should be disregarded by this 'Court as self-serv¬ 
ing. For these reasons, counsel for plaintiff now moves 
that said pages, namely, part of page 12, all of 13 and 14, 
and that part of page 15 where said copies of said affidavits 
appear in said brief, be stricken from defendant’s brief, 
and for the further reason that the defendant has not com¬ 
plied with the rules of the court below or the rules of this 
Court in making said affidavits a part of the record. 

5. The Order is not an abuse of discretion on the part 
of the Trial Judge. 

For the reasons hereinabove already stated and authori¬ 
ties cited, the order is not an abuse of discretion on the part 
of the court below. 

No abuse of discretion was exercised by the court below 
in signing the order appealed from, but on the contrary 
the court below, after full and complete consideration of 
the arguments and all matters presented by counsel for the 
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respective parties, merely followed the intent and purpose 
of Rule 34 in signing said order. In fact it would have been 
an abuse of discretion on the part of the court below had 
the motion for production of books, etc., not been granted 
by the court and the order, appealed from, thereafter not 
signed, particularly in view of the fact that the documents 
in question are owned by and in the possession of the de¬ 
fendant and that it is plain from the allegations contained 
in the complaint that said documents necessarily constitute 
or contain evidence relevant and material to the matters 
and issues involved in the action. The fact that there 
can be no question concerning the right of the plaintiff to 
request and have produced, under Rule 34, the records in 
question, is admitted by the defendant on page 10 of its 
brief filed herein, the only question disputed by defendant 
being that they should not be produced in the District of 
Columbia because they are located at defendant's San 
Francisco office. At page 10, counsel for defendant states, 
“If these records were within the jurisdiction of the Dis¬ 
trict of Columbia, there is no question regarding the right 
and power of the court to order their production.” We 
respectfully maintain that this is an admission on the part 
of the defendant, not only that the documents and records 
requested to be produced are in the possession of the de¬ 
fendant, but they contain evidence relevant and material to 
the action. This admission likewise conclusively refutes 
counsel for defendant's assertion on page 4 of defendant’s 
brief, that production of said records is “all for the pur¬ 
pose of ‘fishing' and seeking information with which to 
make out a case against petitioner’*, and also applies with 
equal force to the claim of counsel for the defendant con¬ 
tained on page 21 of defendant's brief wherein said counsel 
claims that the “Motion for production of books, etc., does 
not comply with Rule 34 F. R. C. P., in the following par¬ 
ticulars : 
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(a) Books and documents were not designated as requir¬ 
ed by the Buie. See Form 24 F. R. 1\ P. 

(b) No affidavit showing good cause, as indicated in 
Form 24 F. R. C. P., was filed. 

(c) Rule demands proof that the books and records con¬ 
tain evidence relevant and material to the action.” 

It is well settled that requests for discovery should be 
viewed liberally and with favor, particularly before trial 
as is here requested by the plaintiff. 

In the case of Hercules Powder Co. vs. Rohm & Haas Co., 
supra, the court said: 

“Discovery should be permitted before trial whenever 
possible, and request for discovery should be viewed 
liberally. Federal Rules of Civil Procedure, Rule 34, 
28 U. S. C. A. following section 723a. 

“It is apparent from a consideration of the Rules as 
well as from the many decided cases, that it was in¬ 
tended to permit discovery before trial whenever possi¬ 
ble, for the New Rules were intended to facilitate the 
speedy and economical settlement of disputes. That 
being so, requests for discovery should be viewed liber¬ 
ally and with favor. # * * ” 

Again in the case of Golden v. Arcadia Mutual Casualty 
Co., G Federal Rules Service, 449, it was said by the court: 

“I am of the opinion that defendant should produce 
for inspection and copying all of the documents in its 
possession and called for by plaintiff, except that as to 
the forms called for by paragraphs 3, 4 and 14 of plain¬ 
tiff^ motion only those forms used in Missouri need 
be produced. Defendant says that the motion consti¬ 
tutes a ‘fishing expedition’ but the rules permit ‘fish¬ 
ing’ for evidence, as they should. If documents in de¬ 
fendant’s possession tend to sustain plaintiff’s claim, 
plaintiff is entitled to inspect them and have the use of 
them as evidence.” 

In the case of Laird v. United Shipyards, Inc., 5 Federal 
Rules Sendee, 486, the court at page 487 said: 
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“The purpose of this rule is to aid the true adminis¬ 
tration of justice. The plaintiff may secure the pro¬ 
duction of these documents and books at the trial. It 
wouid be both cumbersome and time-consuming' to do 
then what the plaintiff seeks to do now. It is to facili¬ 
tate the trial that Rule 34 may be resorted to. It al¬ 
ready appears from the testimony of an accountant, 
under whose supervision examinations of these books 
were made over a period of years, that entries relating 
to the subject matter of this action will be found in 
designated books for the years 1921), 1933 and 1934. 

* * # y y 


6. The Motion for production of books, etc., does com¬ 
ply with Rule 34 F. R. C. P., in every particular. 

Rule 34 does not require that any particular language 
be used, or that the name of the book or document to be pro¬ 
duced be given with minute accuracy. An examination of 
the motion for production (App. 16) and the order for pro¬ 
duction of the records in question (App. 30 and 31) shows 
that the plaintiff requests the production of books of ac 
count and records relating definitely and specifically to the 
business done by the Washington Branch Office of the de¬ 
fendant under the agreement sued on, dated March 9, 1942, 
by and between the plaintiff and defendant. It is impossi¬ 
ble for the plaintiff to know in just what book or ledger, by 
name, this information is contained, but certainly the de¬ 
fendant knows and can determine exactly which book or 
books it is supposed to produce to show the required infor¬ 
mation. Furthermore, the records in question are old and 
relate to business transactions of the defendant’s Washing¬ 
ton D. C. Branch Office for the period, from March 9, 1942 
to and including December 24, 1944, the latter date being 
the effective date of the termination of the agreement sued 
upon by the plaintiff, and this being so, we respectfully 
submit that the defendant should be able to produce them 
in the District of Columbia without interfering in any way 
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with the internal affairs, or the doing of current business, 
of the defendant corporation. The last record relating to 
said period being now almost two years old. 

The order appealed from (App. 28 and 29) provides that 
the defendant be “ordered and directed to make copies of 
or photostat copies, certified to under oath, of all entries 
contained in its books of account and records relating to all 
and any business done by said defendant’s Washington, 
D. C. Branch Office, and in any way effecting the deter¬ 
mination of the amount due plaintiff under the contract 
herein sued on, dated March 9, 1942, by and between the 
plaintiff, and defendant herein, for the tiscal periods under 
said contract, namely, March 9, 1942 to May 31, 1942; June 
1, 1942 to May 31, 1943; June 1, 1943 to May 31, 1944; June 
1, 1944 to and including December 24, 1944, the latter date 
being the effective date of the termination of said contract, 
and all other entries, certified to under oath, contained in 
said books of account and records of said defendant, in any 
way inter-relating and effecting the determination of the 
amount due the plaintiff, Malcolm Shackleford, under the 
contract herein sued on, dated March 9, 1942, by and be¬ 
tween tlie plaintiff herein,” and is intentionally so worded 
as to be specific in its request for only records relating to 
business done by the defendant’s Washington, D. C. Branch 
Office and relating to moneys due under the very contract 
sued on and for specific fiscal periods mentioned and there¬ 
by specifically excludes all records not relating directly to 
the business done by the defendant’s Washington D. C. 
Branch Office under said contract for the specific period 
stated. Certainly such designation is more than sufficient 
as required under the rule. 

In United Mercantile Agencies v. Silver Fleet Motor Ex¬ 
press, Inc., 4 Federal Kules Service, 330, the court said: 

***** That particular information is very pertinent 

to the issue in this case and is no doubt contained in 
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some book or some record kept by the defendant. It 
is more the purpose of the rule that definite matters 
which are material and about which information is de¬ 
sired be designated rather than certain books be desig¬ 
nated which may or may not contain the information 
desired. It may be impossible for the plaintiff to know 
in just what book or what ledger this information is 
contained but certainly the defendant knows and with 
that information in mind tile defendant knows exactly 
which books or records it is supposed to produce and 
which ones it is not required to produce.* * * ” 

If the pertinent allegations of the complaint are not de¬ 
nied, no showing by affidavit of good cause* is required and 
it is entirely unnecessary to prove bv such affidavit what is 
already admitted by both sides. The answer of the defend¬ 
ant (App. 11 and 12) admits the pertinent allegations of 
the complaint (App. 2, 3, 4, 5 and 6) concerning the agree¬ 
ment sued on and the specific period covered thereunder. 

In United Mercantile Agencies v. Silver Fleet Motor 
Express, Inc*., supra, the court also said: 

“ * * * Rule 34 does not require that ‘good cause 
therefor’ be shown by affidavit. It is suggested in 
Thomas French & Sons v. Carleton-Venetian Blind Co. 
(E. 1). X. V.) 30 F. Supp. 003 (2 Fed. Rules Service 
34.11, Case 1) that a showing by affidavit of good cause 
and admissibility should be made. Xo doubt an afii- 
davit should he required if good cause and materiality 
does not appear in some other way but when such mat¬ 
ters definitely appear on the face of the record and 
the pertinent allegations of the complaint are not de¬ 
nied it would appear entirely unnecessary to prove by 
affidavit what is already admitted by both sides.” 

As previously stated hereinabove, counsel for the defend¬ 
ant concedes on page 10 of defendant’s brief that if the 
records in question “were within the jurisdiction of the 
District of Columbia, there is no question regarding the 
right and power of the court to order their production.” 
How then can the defendant now say or claim that Rule 34 
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demands proof that the books and records contain evidence 
relevant and material to the action when the same bv such 
concession is already admitted by the defendant. 


In this connection see United Mercantile Agencies v. 
Silver Fleet Motor Express, Inc., supra. The United Mer¬ 
cantile Agencies case is on all fours with the case at bar 
and it is therefore respectfully requested that the opinion 
given therein be given careful consideration and read in its 
entiretv. 


Conclusion 

In conclusion, it is rspectfully submitted that the court 
below committed no error and that, accordingly, the order 
entered by the court below, on October 17, 1945, specially 
appealed from, should be affirmed, or, in the alternative 
that the defendant be compelled to produce the records re¬ 
quested by plaintiff in the District of Columbia, in accord¬ 
ance with the first order presented by counsel for plaintiff to 
the court below (App. 30 and 31), instead of producing 
copies or photostat copies of all entries contained in defend¬ 
ant's books of account and records relating to any and all 
business done by defendant’s Washington, D. C. Branch 
Office or in any way inter-relating and effecting the deter¬ 
mination of the amount due the plaintiff, as provided in the 
order signed by the court below on October 17, 1945, (App. 
28, 29 and 30). 


Respectfully submitted, 

LESTER WOOD, 

821-15th Street, N. W., 
Washington 5, D. C., 
Attorney for Appellee. 



